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I. C. C. VS. NOTHERN PACIFIC RAILWAY CO. ET 4L. 


I 


a 


Supreme Court of the District of Columbia 


>At Law. I No. 7696T 


Northern Pacific Railway Company, Great] 

Northern Railway Company, Chicago, Mil¬ 
waukee, St. Paul and Pacific Railroad Com¬ 
pany and Chicago, Burlington & Quincy Rail¬ 
road Company, petitioners, 

vs. 

Interstate Commerce Commission, respondent.] 

United States of America, District of Columbia , ss : 

Be it remembered. That in the Supreme Court of the District of 
Columbia, at the city of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed apd proceed¬ 
ings had, in the above-entitled cause, to wit: 

i 

1 In the Supreme Court of the District of Columbia 

i 

Filed July 23, 1929 

%/ i 

\ 

Northern Pacific Railway Company, Great 
Northern Railway Company Chicago, Mil¬ 
waukee, St. Paul and Pacific Railroad Com- 

ss^y^iSy 10 " “-U, i„. k 

VS . 

Interstate Commerce Commission, 
respondent 

Petition for writ of mandamus 

To the Supreme Court of the District of Columbia: 

Your petitioners, Northern Pacific Railway Company, Grfeat North¬ 
ern Railway Company, Chicago, Milwaukee, St. Paul ahd Pacific 
Railroad Company, and Chicago, Burlington and Quincy Railroad 
Company respectfully show that: 


Northern Pacific Railway Company is a corporation created and 
existing under and by virtue of the laws of the State of Wisconsin; 
Great Northern Railway Company is a corporation created and ex¬ 
isting under and by virtue of the laws of the State of Minnesota; 
Chicago, Milwaukee, St. Paul and Pacific Railroad Company is a 
corporation created and existing under and by virtue of tfye laws of 
the State of Wisconsin, and Chicago, Burlington & Quincy Railroad 
Company is a corporation created and existing under and by virtue 
of the laws of the State of Illinois. Northern Pacific Railway Com¬ 
pany and Great Northern Railway Company have their j principal 
executive offices at St. Paul, Minnesota, and Chicago!, Milwau- 
2 kee, St. Paul and Pacific Railroad Company and! Chicago, 
Burlington & Quincy Railroad Company have their! principal 
executive offices at Chicago, Illinois. 
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II 

Petitioners are all common carriers of freight and passengers 
within the State of Montana and elsewhere and are engaged in 
transporting such freight and passengers, including petroleum and 
petroleum products, intrastate between points in the State of Mon¬ 
tana and interstate between points in the State of Montana and 
points in other States and between points in the State of Montana 
and points in foreign countries, and are all subject to provisions 
of the interstate commerce act (act of Congress of February 4, 1887, 
as amended). 

Ill 

On April 15, 19*29, petitioners filed with the Interstate Commerce 
Commission, respondent herein, a petition under section 13 of the 
interstate commerce act bearing date April 13, 1929. In said peti¬ 
tion, a copy of which marked “ Exhibit A” is hereto attached and 
by reference made a part of this petition for a writ of mandamus, 
petitioners alleged that on the 19th day of March, 1929, the Board 
of Railroad Commissioners of the State of Montana in a proceeding 
entitled, “ In the Matter of Rates on Petroleum and Petroleum 
Products " and bearing Docket No. 1020 of said Board entered its 
order No. 1533 directing petitioners to reduce very substantially all 
of the rates under investigation, said reductions to become effective 
on April 17, 1929. Petitioners alleged that the rates so reduced will 
cause undue and unreasonable advantage, preference, and prejudice 
as between persons and localities in intrastate commerce on the one 
hand, and interstate or foreign commerce on the other hand, and 
will cause undue, unreasonable and unjust discrimination against 
interstate and foreign commerce. The petition so filed makes 
3 a detailed showing of such unlawful discrimination against 
interstate commerce, and undue and unreasonable advantage 
and preference to Montana producers and refiners and to Montana 
localities engaged in intrastate commerce, and undue and unreason¬ 
able prejudice to producers and refiners and to localities engaged in 
interstate commerce, gives references to applicable tariffs, and al¬ 
leges that based upon the volume of traffic moving in 1928 the loss 
of revenue to petitioners on Montana intrastate traffic resulting from 
said reductions would be between $400,000 and $500,000 per year, 
and that if said reductions are maintained in effect petitioners will 
be compelled to make similar reductions in corresponding interstate 
rates which will result in a very much greater loss of revenue to 
petitioners. Petitioners pray that the Interstate Commerce Com¬ 
mission institute an early investigation with respect to the matters 
and things set forth in their petition, that due notice thereof be 
given to the State of Montana, and that an order be entered declar¬ 
ing discriminatory the intrastate freight rates on petroleum and 
petroleum products within the State of Montana referred to in said 
order of the Board of Railroad Commissioners of Montana, and 
that the commission by proper order terminate and prohibit such 
discriminations and preferences by prescribing the rates, fares and 
charges to be charged by the petitioners and other railroads operat¬ 
ing in Montana for the movement of petroleum and petroleum prod¬ 
ucts intrastate within said State. 
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iv ! 

On April 15, 1929, a suit was commenced in the United States 
District Court for the District of Montana by petitioners against 
the Board of Railroad Commissioners of the State of Mohtana, and 
Lee Dennis, Daniel Boyle, and Leonard C. Young, as members of 
and constituting said Board of Railroad Commissioners, and 
4 L. A. Foot, as attorney general of the State of Montana, by 
the filing of a duly verified bill of complaint, a copy of which 
is hereunto annexed, marked 44 Exhibit B ” and made a part hereof. 


That said bill of complaint, after alleging the States of incorpora¬ 
tion of the plaintiffs and that the defendants are citizens of the State 
of Montana and resident within the District of Montana, alleges that 
the suit is one arising under the Constitution and laws of ithe United 
States, particularly under the commerce clause of the Constitution 
and the fourteenth amendment thereof, and the act ol Congress 
known as the interstate commerce act, and involves, exclusive of 
interest and costs, over three thousand dollars ($3,000) as between 
each one of the plaintiffs and the defendants. 

The powers and duties of defendants are set forth, particularly 
the power of the Board of Railroad Commissioners to rates for 
the transportation of freight by railroad within the State of Mon¬ 
tana, and the duty of defendants to compel railway companies to 
obey the orders of the Board of Railroad Commissioners and to 
institute proceedings for the collection of penalties fori failure to 
obey the laws of the State relative to publishing tariffs and the 
collection of rates, fares, and charges. The said order No. 1533 of 
the Montana Commission would reduce intrastate rates oni petroleum 
and petroleum products approximately 29%, and woiild reduce 
intrastate revenues of the defendants four hundred thousand dol¬ 
lars ($400,000) annually, and would reduce interstate revenues an 
additional amount through consequent depression of interstate rates, 
is set forth; the interdependence of Montana intrastate petroleum 
rates and interstate petroleum rates is explained; and th|e resulting 
burden on and discrimination against interstate commerce land locali¬ 
ties in adjoining States from which shipments ofj petroleum 
5 and petroleum products are made to points in tl}e State of 
Montana are set forth in detail. After pleading! these and 
other facts it is alleged that the order of the Montana Commission 
is violative of paragraph (4) of section 13 of the interstate commerce 
act, which expressly forbids and declares unlawful any urjdue or un¬ 
reasonable advantage, preference or prejudice as between | persons or 
localities in interstate commerce on the one hand, and interstate or 
foreign commerce on the other hand, or any undue, unreasonable 
or unjust discrimination against interstate or foreign commerce. 

The pendency of a proceeding before the Interstate Commerce 
Commission under said section 13 of the interstate commerce act to 
determine whether or not the order of the Montana Commission 
does in fact discriminate against interstate commerce a{id against 
persons and localities in interstate commerce is pleaded. The bill 
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then sets forth the irreparable loss and damage that will be in¬ 
curred by plaintiffs if compelled to charge the lower scale of rates 
during the period that must elapse before the Interstate Commerce 
Commission liears petitioners’ section 14 application and acts upon it. 

That defendants threaten and intend to commence numerous pro¬ 
ceedings and prosecutions, both for equitable and mandatory and 
other relief, and for a multiplicity of penalties in order to force 
the plaintiffs to charge and collect the new scale of rates, is alleged. 
It is further alleged that such proceedings would prevent petition¬ 
ers from obeying the mandate of the interstate commerce act against 
unlawful discriminations and would directly discriminate against 
and burden interstate commerce. It is also alleged that the penalties 
for the failure to put the new rates into effect are so severe as to 
compel compliance, though petitioners are convinced that such rates 
will ultimately be found unreasonable, and it is pleaded that said 
penalties are so large as to deny plaintiff's the equal protection 
G of the law and deprive them of their property without due 
process of law. Petitioners allege that they are without 
adequate remedy at law. The bill prays that defendants be enjoined 
and restrained onlv until the Interstate Commerce Commission has 
determined the section 13 case brought by plaintiffs, unless it be 
determined in said proceedings by the Interstate Commerce Com¬ 
mission that the proposed scale of rates would unlawfully discrimi¬ 
nate against interstate commerce or persons or localities in inter¬ 
state commerce and direct the establishment or permit the establish¬ 
ment of intrastate rates on a higher basis than the proposed scale, in 
which event the petitioners prayed that defendants be perpetually 
enjoined and restrained from enforcing the said lower scale of 
rates. 

VI 


At the time of filing said bill of complaint there was also filed 
and presented to the Honorable Charles X. Pray, one of the dis¬ 
trict judges of the United States for the District of Montana, a 
motion for a temporary restraining order and a request to convene a 
court of three judges to hear petitioners’ application for a tempo¬ 
rary injunction as provided by section 20G of the Judicial Code, 
section 880, Title 28, U. S. C., and on the loth day of April, 1929, 
Judge Pray granted said motion for a temporary restraining order, 
a copy of which order is hereto annexed, marked u Exhibit C ” 
and made a part hereof. On the 15th day of April, 1929, bonds in 
favor of the United States of America, as required by the tempo¬ 
rary restraining order, approved by District Judge Pray were filed 
in said cause. 

VII 


On May 31, 1929, the Honorable George M. Bourquin, United 
States district judge for the District of Montana, without the assist¬ 
ance of two other judges dismissed said bill of complaint. 

Petitioners thereupon filed in the Supreme Court of the 
7 United States their motion for leave to file petition for a 
writ of mandamus against the Honorable George M. Bour- 
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quin and the District Court for the District of Montana to annul 
and set aside the order of May 31, 1929, and to secure the conven¬ 
ing of a court of three judges as provided by section £66 of the 
Judicial Code, section 380, Title 28, U. S. C. On Junb 13, 1929, 
the Honorable Willis Van Devanter, Associate Justice bf the Su¬ 
preme Court of the United States entered an order reinstating the 
temporary restraining order issued by Judge Pray onj April 15, 
1929, and continuing the same in full force until the f}rst motion 
day of the October, 1929, term of the Supreme Court of the United 
States and until said petition for a writ of mandamus! should be 
disposed of by the United Supreme Court. The order of Associate 
Justice Van Devanter was without prejudice to the power and 
authority of the District Court for the District of Molitana with 
three judges sitting to hear and determine petitioners’ application 
for an interlocutory injunction and to continue, modify^ or revoke 
the temporary restraining order of April 15, 1929, and was upon 
condition that petitioners file a bond in the sum of $300^000, which 
bond was dulv filed. 


VIII 

i 

| 

The Interstate Commerce Commission respondent herein, decided 
in conference on June 10, 1929. that the section 13 petition filed with 
respondent was premature. The ground for said decisidn was that 
the issuance of said temporary restraining order secured by peti¬ 
tioners in the District Court of the United States for the District 
of Montana prevented the rates prescribed by the Montana Commis¬ 
sion from going into effect and that the respondent had conse¬ 
quently no jurisdiction to consider said petition or to qnter upon 
the investigation prayed for in said petition. 


8 


IX 


I 

Section 13, paragraph (3), of the interstate commence act di¬ 
rects that whenever there shall be brought in issue any rate 
“ made or imposed ” by authority of any State, the commission 
shall cause notice to be given to the State or States interested to 
enter upon an investigation and after full hearing tq determine 
-whether or not the rates complained of do cause any undue, unreason¬ 
able, or unjust discrimination against interstate or fdreign com¬ 
merce, or any undue advantage, preference, or prejudice!as between 
persons or localities in intrastate commerce on the one hand, and 
interstate or foreign commerce on the other hand, and the commis¬ 
sion is authorized and directed to remove such advantage, preference, 
prejudice, or discrimination. 

The order of the Montana Commission was by its exjpress terms 
to become effective on April IT, 1929. It has not been i recalled or 
modified by the Montana Commission and is actually outstanding 
as its last "declaration on the subject. Its actual operation is pre¬ 
vented only by the temporary restraining order of the District Court 
for the District of Montana. The temporary restraining order 
allows petitioners temporarily to collect sums in excess qf the rates 
prescribed by the Montana Commission which are and remain prima 
facie the lawful rates, and the bonds filed by the petitioners require 
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petitioners to refund these excess charges to the shippers in the event 
that the Interstate Commerce Commission does not find that the 
intrastate rates complained of are not unduly and unreasonably 
discriminatory, preferential, or prejudicial. 

X 

Petitioners upon being advised by letter dated June 11. 1929, from 
the chief examiner of the Interstate Commerce Commission, of the 
conclusion of the commission, requested respondent to grant them an 
opportunity to present the facts about said temporary re- 

9 straining order and to present their reasons for believing 
that the commission had complete jurisdiction to act on said 

section 13 petition and that it was the duty of the commission to 
act. Petitioners’ request was granted and petitioners filed a peti¬ 
tion for rehearing and reconsideration dated June 20, 1929, con¬ 
tending therein that respondent had complete jurisdiction under 
section 13 of the interstate commerce act and urging respondent to 
proceed to consider said petition (Exhibit A hereto attached) on 
its merits and to enter upon the investigation prayed for in said 
petition. On July 8, 1929, the commission, respondent herein, con¬ 
sidered said petition of June 20, 1929, in conference and voted to 
deny said petition. Petitioners were advised of this action by letter 
from the chief examiner of the Interstate Commerce Commission 
dated July 15, 1929. Respondent insists that it has no jurisdiction 
to consider petitioners’ section 13 petition and refuses and will 
continue to refuse to consider said petition and to enter upon the in¬ 
vestigation prayed for in said petition and respondent refuses to 
perform the duty imposed and to exercise the jurisdiction conferred 
upon respondent by said section 13 of the interstate commerce act. 

Wherefore, the premises considered, petitioners pray that the court 
issue a rule directing the Interstate Commerce Commission to show 
cause why a writ of mandamus should not issue against it requiring 
it to exercise the jurisdiction conferred upon it bv the interstate 
commerce act and to enter upon an investigation and to hold a full 
hearing, all as required by section 13 of the interstate commerce 
act, and that the petitioners may have such other and further relief 
as the circumstances of their case may justify and this honor- 

10 able court may deem appropriate and just. 

Dated- 

Northern Pacific Railway Company. 

Great Northern Railway Company, 
Chicago, Milwaukee, St. Paul and 

Pacific Railroad Company, 
Chicago, Burlington & Quincy 

Railroad Company, 

By Millan & Smith, 

By R. E. L. Smith, 

Attorneys for Petitioners . 

Bruce Scott, 

H. H. Field, 

F. G. Dorety, 

M. S. Gunn, 

Dennis F. Lyons, 

Of Cownsel. 
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I 

11 State of Minnesota, County of Ramsey , ss: 

B. W. Scandrett, being duly sworn, deposes and sa} 7 s he is 
vice president of the Northern Pacific Railway Company; one of the 
petitioners in the above petition for writ of mandamus; that he has 
read the foregoing petition and knows the contents thereof; that the 
allegations of the same are true to his own knowledge except as to 
matters expressly stated therein on information and belief, and as 
to those matters he believes it to be true. 

B. W. Scandrett. 

Submitted and sworn to before me this 20th day of Jhly, 1929. 

[seal.] G. T. C. Peterson, 

Notary Public , Ramsey County , Minn . 

My commission expires Oct. 21, 1935. 

12 Exhibit A 

Before the Interstate Commerce Commission! 

i 

i 

IN THE MATTER OF RAILROAD FREIGHT RATES FOR THE MOVEMENT OF 

PETROLEUM AND PETROLEUM PRODUCTS INTRASTATE IN MONTANA 

i 

Petition under section 13 of the interstate commerce act. Filed 

Julv 23, 1929 

1. Your petitioners, Chicago, Burlington & Quincy Railroad Com¬ 
pany; Chicago, Milwaukee, St. Paul & Pacific Railway Company; 
Great Northern Failway Company; Minneapolis, St. Paul & Sault 
Ste. Marie Railway Company; and Northern Pacific Raijlwav Com¬ 
pany, bring this petition in their own behalf and on behalf of all 
steam railroads who are engaged in the transportation of freight in 
intrastate commerce in the State of Montana, and allege 

2. Petitioners are all common carriers of freight and: passengers 
within the State of Montana and are engaged in transporting such 
freight and passengers, including petroleum and petroleuib products, 
intrastate between points in the State of Montana, and interstate 
between points in the State of Montana and points in other States, 
and between points in the State of Montana and points! in foreign 
countries, and are all subject to the interstate commerce act and to the 
transportation act of 1920. This petition is filed under section 13 of 
the interstate commerce act. 

3. On July 20, 1928, the Board of Railroad Commissioners of the 
State of Montana, being the board having jurisdiction ovef such mat¬ 
ters under the laws of Montana, instituted a proceeding before said 
board against the above-named petitioners entitled “ In thp Matter of 
Rates on Petroleum and Petroleum Products” and bearing Docket 
No. 1020 of the said board, for a general investigation of rates 
charged for the transportation of jDetroleum and petroleuin products 
by rail between points within the State of Montana. Evidence was 
heard in said proceeding by the said board on October 5, and 6, 
1928, and on the 19th day of March, 1929, the said bo4rd entered 

7GJHS—29-2 


i 
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an order in said proceeding directing petitioners to substanti- 

13 ally reduce practically all of the rates under investigation, a 
copy of essential portions of said order being hereunto attached 

and marked “ Exhibit A,” said reductions to become effective on 
April 17, 1929. The said rates as so reduced will cause undue and 
unreasonable advantage, preference, and prejudice as between persons 
and localities in intrastate commerce on the one hand and interstate 
or foreign commerce on the other hand, and will cause undue, unrea¬ 
sonable, and unjust discrimination against interstate and foreign 
commerce. 

4. There is a heavy volume of traffic in petroleum and petroleum 
products by rail over the lines of your petitioners in Montana con¬ 
sisting of the movement of crude oil from wells located in both 
Montana and Wyoming to refineries in Montana and of refined pe¬ 
troleum products from refineries located in both Montana and Wyo¬ 
ming to consuming points in Montana. This constitutes almost the 
entire traffic in petroleum and petroleum products destined to points 
in Montana, there being only a small traffic originating in Wash¬ 
ington, California, and the Mid-Continent or other oil fields. From 
one-third to two-thirds of the refined petroleum consumed in Mon¬ 
tana originates in Wyoming refineries and a substantial percentage 
of the crude oil refined in Montana refineries originates in Wyoming. 
There is no substantial movement of crude petroleum from points 
in Montana to points outside the State. The movement of petro¬ 
leum products from Montana points to points outside the State is 
relatively small as compared with the total volume of the traffic. 

5. Subject to maximum rates which modify both scales to a slight 
extent in certain instances, the rates on refined petroleum now are 
and, until the said order of said Board of Railroad Commissioners 
of Montana goes into effect, will continue to be the same in cents 
per hundred pounds for equal distances on movements to consuming 
points in Montana whether moving interstate from refineries in 
Wyoming or other points of origin in Wyoming or Washington, or 
intrastate from refineries in Montana. The intrastate rates are pub¬ 
lished in the following tariffs: 

Great Northern Railway Company, G. F. O. 1957-D, Montana 
Railroad Commission 341. 

Northern Pacific Railway Company, Tariff No. 3409-B, Montana 
Railroad Commission 629. 

Chicago. Milwaukee, St. Paul and Pacific Railroad Company, 
G. F. D. 14500-B, Montana Railroad Commission 159. 

Butte. Anaconda & Pacific Railway Tariff No. 68, Montana Rail¬ 
road Commission 57. 

Chicago, Burlington & Quincy Railroad Company, G. F. O. 
14730-D, Montana Railroad Commission 245. 

14 Oregon Short Line Railroad Company, Tariff No. 3281-D, 
Montana Railroad Commission 119. 

White Sulphur Springs & Yellowstone Park Railway Tariff No. 
1-G, Montana Railroad Commission 22. 

Montana, Wyoming & Southern Railroad Company Tariff No. 16, 
Montana Railroad Commission 14. 

Minneapolis, St. Paul and Sault Ste. Marie Railway Company 
G. F. D. 32-A, Montana Railroad Commission 34. 
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The interstate rates from Wyoming are carried in Chicago, Bur¬ 
lington & Quincy Railroad Company tariff I. C. C. No. jl7054. The 
interstate rates from Washington are carried in Agent Ifenry’s tariff 
I. C. C. No. 180. Intrastate rates upon low-grade oil are published 
in the same Montana tariffs and are on a basis of 75 per! cent of the 
refined petroleum rates for the great bulk of the movendent. Inter¬ 
state rates on low-grade oils from Wyoming to Montab a are pub¬ 
lished in Chicago, Burlington & Quincy Railroad Company tariff 
1. C. C. No. 17054 and are in general somewhat higher tlujin the Mon¬ 
tana intrastate rates for the same distance and more closely approxi¬ 
mate the interstate rates on refined petroleum. Rates pn crude oil 
both intrastate and interstate are arbitrary point to point commodity 
rates which have been established with a view to permitting the 
movement of crude oil from the producing wells to the refineries and 
in many instances rates to the same refinery from wells located in 
both Montana and Wyoming are so related as to permit jthe refinery 
to obtain crude oil from either source. The rates on refined petro¬ 
leum from refining and distributing points in Wyoming, Washing¬ 
ton, and Oregon to destinations in Montana and rates frc^m Montana 
refineries to many destinations in northern Idaho, Washington, and 
Oregon as well as the present intrastate rates within Montana are 
the fifth-class rates in effect as of May 25, 1918, subjected to the 
general increase and decrease of General Order No. 28 (as modified 
by Freight Rate Authority No. 96) of the United States Railroad 
Administration, the decision of the Interstate Commerce Commission 
in Ex parte 74 and the general reduction order by the Interstate 
Commerce Commission in 4i Reduced Rates 1922,” and corresponding 
action by the Montana Railroad Commission. The fiftlji-class rates 
in effect on May 25, 1918, were a part of the class scale prescribed by 
the Interstate Commerce Commission in Portland Chamber of Com¬ 
merce v. O. R. & N. Co., 21 I. C. C. 640, commonly known as the 
Portland backhaul scale. Practically the same scale wafe prescribed 
by the Interstate Commerce Commission in Klaniath County 
15 Chamber of Commerce v. Southern Pacific Cp. et al., 74 
I. C. C. 207. In Arizona Corporation Commission v. A. E. Ry. 
Co., 142 I. C. C. 61, the Interstate Commerce Commissioii prescribed 
rates applicable on standard lines between Arizona on the one hand 
and points in California, New Mexico, and El Paso, 'fexas, based 
upon the same scale. In Utah Shippers’ Traffic Ass’n v. C. M. St. P. 
& P. Ry. Co. et al., 147 I. C. C. 581, the Interstate Commerce Com¬ 
mission prescribed the last-named scale for application from Salt 
Lake City to destinations in Montana, Idaho, and Washington. The 
Portland backhaul scale was further approved by thb Interstate 
Commerce Commission in Revision of Glass Rates West| of the Cas¬ 
cades, 64 I. C. C. 159, and in Class Rates Between Points in Wash¬ 
ington and Oregon, 128 I. C. C. 108. 

6. The order of the Board- of Railroad Commissioners of the 
State of Montana, referred to in paragraph 3 hereof, if allowed to 
become effective will reduce all intrastate rates on refined petroleum 
in Montana from refineries to points of consumption frbm 28 to 30 
per cent, thus placing them from 28 to 30 per cent lower in cents per 
hundred pounds for hauls of the same length than the interstate rates 
from Wyoming and Washington points of origin. Reductions to 


i 
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the same extent are ordered in Montana intrastate rates on low-grade 
oils which, as stated above, are already somewhat below the inter¬ 
state rates from origin points in Wyoming on the same commodities. 
On crude oil moving intrastate in Montana the said order will have 
the effect of reducing existing rates from Montana producing points 
from 10 to 2S per cent. 

7. The said reductions will cause undue and unreasonable advan¬ 
tage and preference to Montana producers and refiners and to Mon¬ 
tana localities engaged in intrastate commerce, and an undue and 
unreasonable prejudice to producers and refiners and to localities 
engaged in interstate commerce in that the former will enjoy sub¬ 
stantially lower rates for hauls of similar commodities for the same 
distances under substantially similar conditions. Said reductions 
will tend to prevent the movement of petroleum and petroleum prod¬ 
ucts from Wyoming and Washington to Montana points in compe¬ 
tition with similar products moving at lower rates for the same 
distances intrastate in Montana. By facilitating the marketing of 
Montana petroleum products within the State as compared with 
marketing the same products outside the State, said reductions will 
tend to prevent the movement of such products in interstate com¬ 
merce from points in Montana to points in other States, and will 

tend to displace similar products now moving in interstate 
1G commerce from points outside the State for marketing in Mon¬ 
tana. The maintenance of rates from Montana shipping 
points to destinations in Montana near the State boundary line lower 
than the rates from the same shipping points to destinations on the 
same line of railroad lying just across the State boundary and just 
outside the state of Montana will constitute an undue and unreason¬ 
able advantage and preference to the persons and localities located 
just within the State, and an undue and unreasonable prejudice to 
the persons and localities engaged in interstate commerce and lo¬ 
cated just outside the State and will result in some instances in de¬ 
feating the lawful interstate rates and in destroying interstate com¬ 
merce by causing shipments destined to the interstate destinations to 
be billed to the nearest intrastate destination, and then moved across 
the State line by truck or other means. 

8. In valuing the property of petitioners and other interstate rail¬ 
road carriers for rate-making purposes, the Interstate Commerce 
Commission has not separated property devoted to the purposes of 
interstate transportation from property devoted to intrastate trans¬ 
portation. but has made one lump-sum valuation, and in fixing rates 
necessary to give carriers a fair return on such valuation, the com¬ 
mission has made no separation between interstate revenue and intra¬ 
state revenue and no separation between expenses for handling inter¬ 
state traffic apd expenses for handling intrastate traffic, but has fixed 
rates for interstate traffic upon a level which was designed, with the 
revenue accruing from intrastate traffic, to vield no more than was 
necessary to permit the carriers to earn a lawful return upon the 
value of their property held for and used in the service of transporta¬ 
tion. At the time of the advances in interstate rates under orders of 
the United States Railroad Administration and under Ex parte 74, 
corresponding advances were made in Montana intrastate rates, and 
the advances required by the Railroad Administration and in Ex 
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parte 74 were only what were required in conjunction!with corre¬ 
sponding advances in intrastate rates. The reductions in intrastate 
petroleum rates which have now been ordered by the Bojird of Rail¬ 
road Commissioners of Montana will more than remove all of the 
increases which were made in such rates bv order of the Director 
General of Railroads and under Ex parte 74 and will leaye the single- 
line rates lower in cents per hundred pounds than they y*ere on May 
25, 1918, for all distances of 100 miles or over. Basdd upon the 
volume of traffic moving in 1928, the loss of revenue to peti- 

17 tioners on Montana intrastate traffic resulting fiiom said re¬ 
ductions will be between $400,000 and $500,000 per year. If 

said reductions are maintained in effect, petitioners wjill be com¬ 
pelled to make similar reductions in corresponding interstate rates 
which will result in a very much greater loss of revenue to| petitioners. 
Neither the petitioners themselves nor the railroads in the rate group 
to which petitioners belong have been earning under existing rates 
nor will they earn in the immediate future under a continuation of 
existing freight rates, the rate of return upon the value of their 
property prescribed by law and by order of this commission. The 
proposed reduction of Montana intrastate rates and the loss of reve¬ 
nue resulting therefrom would require an increase in interstate rates 
of petitioners and other carriers in said rate group, in order to com¬ 
pensate for such loss of revenue and in order to even approximate 
the rate of return prescribed by law. 

9. The cost and expense of transporting petroleum anct petroleum 
products between stations in the State of Montana is as jgreat as or 
greater per mile than the cost and expense of transmitting petroleum 
and petroleum products in interstate commerce to and frbm stations 
in Montana and the transportation conditions in intrastate com¬ 
merce and in interstate commerce are similar and at least equally 
favorable to interstate commerce. 

10. The interstate rates hereinabove referred to are just and rea¬ 
sonable and comply with the requirements of section 1 of the inter¬ 
state commerce act. The existing Montana intrastate rates herein 
referred to are and for the future would be just and reasonable rates 
for the service covered thereby and the proposed reductions herein¬ 
above referred to would result in rates which would be uijijustly and 
unreasonably low for the service to be performed. Safd existing 
intrastate rates are the minimum rates which should hereafter be 
charged for the movement intrastate of petroleum andj petroleum 
products in Montana. 

To the end, therefore, that the said undue and unreasonable ad¬ 
vantages, preferences, prejudices, and discriminations as between 
intrastate and interstate commerce may be removed and prohibited, 
your petitioners pray on their own behalf and on behalf o|f all steam 
railroads engaged in the transportation of passengers hi intrastate 
and interstate commerce in the State of Montana, that this honorable 
commission institute an early investigation with respect to the 
matters and things herein set forth and that due notice thereof 

18 be given to the State of Montana and* that an order j be entered 
declaring discriminatory the intrastate freight rates on pre- 

troleum and petroleum products within the State of Montana re¬ 
ferred to in the said order of the Board of Railroad Commissioners 
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of Montana, in so far as and to the extent that the same are lower 
than the corresponding rates for similar interstate movements; and 
that this commission, by proper order, terminate and prohibit such 
discriminations and preferences by prescribing the rates, fares, and 
charges to be charged by the petitioners and other railroads operat¬ 
ing in Montana for the movement of petroleum and petroleum prod¬ 
ucts intrastate within said State. 

Your petitioners further pray for such other additional and gen¬ 
eral relief in the premises as to this commission may seem right 
and proper. 

Respectfully submitted. 

Chicago, Burlington & 

Quincy Railroad Company, 
Chicago, Milwaukee, St. Paul 

& Pacific Railway Company, 
Great Northern Railway Company, 

; Minneapolis. St. Paul & 

Sai*lt Ste. Marie Railway Company, 
Northern Pacific Railway Company, 
By Bruce Scott, 

H. H. Field, 

H. S. Mitchell, 

D. F. Lyons, 

F. G. Dorety, 

M. L. Countryman, Jr., 

R. J. Hagman, 

Their Attorneys. 

P. O. Address: 1120 Great Northern Building , St. Paul. Minnesota. 

Dated April 13, 1929. 


19 Exhibit A 

Essential portions* of Order of Board of Railroad Commissioners of 

the State of Montana dated March 19th. 1929, in Docket No. 1020, 

Report and Order No. 1533 in re Montana Petroleum Rates. 

Distance rates as herein prescribed on crude oil are to be published 
as specific commodity rates from known points of production. In 
other words, full publication of such rates need not be made but 
carriers shall be required to readjust all existing rates in conformity 
therewith. 

The record discloses no opposition to the establishment of identical 
rates from Kevin and Sunburst, and the applirable rates under the 
prescribed scale shall be predicated on the average distance. 

Carriers should establish on refined petroleum products through 
routes and joint rates via all reasonably* available direct routes. 

FINDINGS 

L^pon all the facts of record we conclude and find: 

1. That the present rates on refined petroleum products, excepting 
crude, fuel, gas, and smudge oils, and liquid asphalt, from Billings, 
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Butte, Great Falls, Kalispell, Kevin, Lewistown, Miles City, Mis¬ 
soula, Shelby, Sunburst, and West Lewistown, for the future will 
be unreasonable to the extent that they exceed the rates ;set forth in 
Appendix A. 

2. That the present rates on crude (excepting traffic froiii producing 
fields to refineries), fuel, gas, and smudge petroleum oilsj, and liquid 
asphalt, for the future will be unreasonable to the extent that they 
exceed 75 per centum of the rates prescribed on refined oils as set 
forth in Appendix A. 

3. That the present rates on crude petroleum oil fr<pm Conrad, 
Coombs. Kevin. Sunburst, and Winnett to refining points of destina¬ 
tion for the future will be unreasonable to the extent that they 
exceed the rates set forth in Appendix B. 

An appropriate order will be entered. 


20 


Appendix A 


Rates for single-line haul 


Miles 

Rate j 

Miles 

Rate 

Miles 

_i_ 

Rate 

5. 

I 

7 i 

130. 

27 

380... 

1 

43 

10. 

BTfi 

140.. 

28 

400... 

.i. 

44 

15. 

11 i 

150. 

29 

420... 


45 

20. 

12 

160. 

30 

440... 

. 1 . 

46 

25. 

13 

170. 

31 

460... 

.I. 

47 

30. 

14 | 

ISO. 

32 

480... 

. 1 . 

48 

35. 

15 i 

190. 

33 

500... 

.1_ 

49 

40. 

16 

200.. 

34 

520... 

1 

.........1...__ 

50 

45.. 

17 

210. 

35 

540. 

-_1_ 

51 

50. 

IS 

220. 

35 

560_1_ 

52 

55. 

19 

230. 

36 

580... 

_ :_:i 

53 

60. 

20 

240. 

36 

600_ 

54 

65.. 

20 ! 

250.. 

37 

620.__ 

— ... .-I... 

55 

70. 

21 i 

260... 

37 

640.i. 

56 

75. 

21 1 

270. 

38 

660.i. 

57 

80.-. 

22 

280. 

38 

680.i. 

58 

85. 

22i 

290. 

39 

700_ i _ 

59 

90.. 

23 

300. 

39 

720... 

_ 1 _ 

60 

95. 

23 * 

310. 


740_1_ . 

60 

100_ _ 

24 j 

320. 

in 

760... 

1 

61 


25 ! 

340_ 

41 

780... 


61 

120. 


iVWIHaWMHMMIH 

42 

KYi'saal 


62 


26 | 



! 



Joint-line rates will be computed bv the addition of tide following 


differentials to the single-line rates 
Tico-line haul I 


1 to 200 miles... 30 

201 to 350 miles.. 20 

351 to 500 miles.. 10 

Over 500 miles.. 0 


Three-line haul 


1 to 200 miles_ 

201 to 300 miles.. 

.— 40 

_ 30 

301 to 400 miles_ 

_ 20 

401 to 500 miles. 

- 10- 
















































































14 


I. C. C. VS. NORTHERN PACIFIC RAILWAY CO. ET AL. 


21 Crude oil from Conrad, Coombs. Kevin, Sunburst, and Win- 
nett to refining 'points. 

Appendix B 


Rates for single-line hauls 


Miles 

Rate 

Miles 

Rate 

10 . 

6 

1 230. 

18 

20. 


250. 

19 

HO . 

8 

280. 

20 

50 . 

9 

j 310. 

21 

70 


340 _:__ ........ . 

22 

90... 

11 

i 370. 

23 

no.. 

12 

; 400 . 

24 

130... 

13. 

4i0. 

25 

150. 

14 

480_ 

26 

170... 

15 


27 

190 ... .... 

1:1 

700. 

28 

210. 

17 




Joint-line rates will be computed by the addition of the following 
differentials to the sin<rle-line rates: 


Two line hauls 


1 to 250 miles_20 

251 to 500 miles_ 10 

Over 500 miles.__0 


Three line hauls 


1 to 250 miles___30 

251 to 4C0 miles...20 

401 to 500 miles__ 10 

Over 500 miles_0 




ORDER 


At a session of the Board of Railroad Commissioners of the State 
of Montana, held in its office in the capitol at Helena, on the 18th 
day of March. 1929. present Chairman Boyle and Commissioners 
Young and Dennis, there regularly came before the board for final 
action the matters and things involved in Docket No. 1020. and it 
appearing that the Board of Railroad Commissioners of the State 
of Montana has this day issued its report herein, which report is 
hereby referred to and of this order made a part, and that all the 
matters and things involved have been duly investigated and a public 
hearing had whereat all persons interested had opportunity to ap¬ 
pear and present their respective interests, and now the board being 
fully advised in the premises: 

It is ordered that the Butte. Anaconda & Pacific Railway Com¬ 
pany; Chicago, Burlington & Quincy Railroad Company, Chicago, 
Milwaukee. St. Paul and Pacific Railroad Company: Great North¬ 
ern Railway Company; Minneapolis, St. Paul & Sault Ste. Marie 
Railway Company; Montana, Wyoming & Southern Railroad Com¬ 
pany: Northern Pacific Railway Company; Oregon Short Line Rail¬ 
road Company; and White Sulphur Springs & Yellowstone Park 
Railway Company, respondents, according as they participate in 
the transportation, be, and they are, and eadi of them is, hereby 
notified and required to establish, on or before the 17th day of April, 
1929, and thereafter to maintain and apply to the transportation 
of petroleum and petroleum products, in carloads, from the various 
points specified in the findings of the report herein, rates per 100 
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pounds which shall not exceed the rates or basis of rat^s set forth 
in such findings and the appendixes therein referred to and attached 
to said report. 

It is further ordered that one or more carriers havi|ng indirect 
single or joint routes to common points of destination reached by one 
or more direct single or joint lines may meet the rates established by 
such direct line or lines, but such rates shall not be exceeded at 
directly intermediate points. 

It is further ordered that the secretary shall serve a true copy of 
this report and order upon each of the parties hereto and that the 
same shall be in full force and effect according to its terjms. 


Daniel Boyle. 

C harnnan. 
Leonard C. Yqung, 

C ommis&ioner. 
Lee Dennis, 

C omdiissioner. 


Attest: Official, 

Francis A. Silver, 

Secretary. 

[seal.] 

Being and constituting the Board of Railroad Commissioners of 
the State of Montana. 
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Exhibit B 


District Court of the United States 


i 

i 

i 


District of Montana 

Northern Pacific Railway Company, Great 
Northern Railway Company, Chicago, Mil¬ 
waukee, St. Paul and Pacific Railroad Com¬ 
pany and Chicago, Burlington & Quincy 
Railroad Company, plaintiffs 

vs. 


Board of Railroad Commissioners of the 
State of Montana and Lee Dennis, Daniel 
Boyle, and Leonard C. Young, as members 
of and constituting said Board of Railroad 
Commissioners, and L. A. Foot as Attorney 
General of the State of Montana, defendants 


i 

I 

i 


Bill ofj complaint 


l 


i 

| 


To the honorable , the judges of the District Court of the United 
States for the District of Montana: 

Northern Pacific Railway Company, a corporation created and 
existing under and by virtue of the laws of the State of [Wisconsin, 
Great Northern Railway Company, a corporation created! and exist¬ 
ing under and by virtue of the laws of the State of Minnesota, Chi¬ 
cago, Milwaukee, St. Paul and Pacific Railroad Company, a corpo- 

76948—29-3 
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ration created and existing under and by virtue of the laws of the 
State of Wisconsin, and Chicago, Burlington & Quincy Railroad 
Company, a corporation created and existing under and by virtue 
of the laws of the State of Illinois, bring this their bill of complaint 
against Lee Dennis, Daniel Boyle, Leonard G. Young, and L. A. 
Foot, citizens of the State of Montana and residents within the said 
district and thereupon complain and allege: 

I 

This is a suit under the Constitution and laws of the United 

24 States, particularly under the commerce clause of the Consti¬ 
tution and the fourteenth amendment thereof, and the act of 

Congress known as the interstate commerce act, and involves, ex¬ 
clusive of interest and costs, over three thousand dollars as between 
each one of the plaintiffs and said defendants. The plaintiffs sue 
in their own behalf and in behalf of all railroad companies similarly 
situated for the reason, among others, that much of the business 
hereinafter described is competitive and must be done by all the 
carriei*s at the same rate. 

II 

The defendants, Lee Dennis, Daniel Boyle, and Leonard C. Young, 
are members of and constitute the Board of Railroad Commissioners 
of the State of Montana, and under the general statutes of the State 
are charged with the duty of enforcing the Stae laws and statutes 
applicable to railway companies. The defendant, L. A. Foot, is 
attorney general of the State of Montana and is charged with the 
duty, under the general statutes thereof, of acting as counsel for 
said Board of Railroad Commissioners with the duty of assisting 
them in the enforcement of the laws and statutes and orders of the 
Board of Railroad Commissioners applicable to railway companies. 

III 

Among the powers entrusted to said Board of Railroad Commis¬ 
sioners by the laws of the State of Montana, and particularly by 
chapter 37, Session Laws, 1907 (chapter 257, sections 3779-3847, 
Revised Codes of Montana, 1921), is the power to fix rates and 
charges for the transportation of freight within the State of Mon¬ 
tana. The board is required to fix rates that are just and reasonable 
and nondiscriminatory and it may fix different rates for different 
roads or for different parts of the same road and may alter 

25 or amend any rate previously established by it. Any failure 
or refusal by any railroad company to comply with the pro¬ 
visions of section 3795, Revised Codes of Montana, 1921, shall sub¬ 
ject such railroad to a penalty of not less than one hundred dollars 
nor more than five hundred dollars for each day that such failure 
or neglect is continued. It is the duty of the board to see that 
violations are promptly prosecuted and penalties due the State re¬ 
covered and collected. The board is required to request the attorney 
general to institute proper proceedings to recover penalties. 


I. C. C. VS. NORTHERN PACIFIC RAILWAY CO. ET| AL. 17 


In October. 1928, said board, acting on its own motion, conducted 
a general inquiry under its Docket No. 1020 into the reasonableness 
of existing rates on petroleum and petroleum products. Subse¬ 
quent!} 7 and on the 18th day of March, 1929, the board made and 
filed its report and order No. 1588. In this report existing intra¬ 
state rates on petroleum and petroleum products were fbund unrea¬ 
sonable and an order was made by the board prescribing a new 
scale of rates to take effect April 17, 1929. Plaintiffs seek to enjoin 
defendants from putting into effect and enforcing the pew scale of 
rates. 

V | 

. 

Montana is an oil-producing State. Crude oil is produced at sev¬ 
eral points in Montana and there are a number of refineries within 
the State. These wells and refineries do not take care of the entire 
domestic consumption. In 1927, for example, the lajst year for 
which figures are available, 58,000,000 gallons of gasoline were 
consumed in the State, of which 88.000,000 gallons were produced 
in Montana and 20,000,000 gallons in other States. In that same 
year about 8,000,000 gallons of Montana gasoline were Isold outside 
of the State. 

26 At Greybull and Casper, Wyoming, on the | line of the 
plaintiff, Chicago, Burlington & Quincy Railroad Company, 
are refineries which ship large quantities of petroleumi products to 
points in the State of Montana. 

Oil produced in California moves by tank steamers to points on 
the North Pacific Coast and thence by rail to points in Washington,. 
Idaho, and Montana. 

7 l 

VI 

Interstate rates and intrastate rates on petroleum and petroleum 
products in Wyoming, Montana, Idaho, and Washington are inter¬ 
related and interdependent. The existing scale of rates on petro¬ 
leum and petroleum products in Montana is the so-called Montana 
distributing scale established in 1922 in the proceeding,!In Re Mon¬ 
tana Petroleum Products, reported in 15 Montana Utility Reports, 
86. The scale is based upon the fifth-class scale prescribed by the 
Interstate Commerce Commission in Portland Chamber of Com¬ 
merce v. O. R. R. Sc N. Co., 21 I. C. C. 640, in which cake the Inter¬ 
state Commerce Commission fixed a basis of class rat^s for appli¬ 
cation from North Pacific Coast terminals, such as Portland, Seattle, 
and Tacoma, to Washington, Idaho, and Montana. This class-rate 
scale has been prescribed by the Interstate Commerce! Commission 
for application from Portland to California points and recently 
from Arizona to California and New Mexico and El Paso, Texas. 

Existing rates on petroleum and petroleum products! from Grey¬ 
bull, Wyoming, to Montana points are on the basis of the Montana 
distributing scale. Rates from Casper, Wyoming, were established 
by order of the Interstate Commerce Commission on the basis of the 
Montana distributing scale as maximum. This was jdone in the 
case of Texas Company v. C., B. Sc Q. R. R. Co., 101 I.jC. C. 784. 
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Rates for the shipment of petroleum and petroleum products with¬ 
in the State of Washington and from points in Washington to 

27 points in Idaho and Montana are also the same as the Mon¬ 
tana distributing scale. 

Any change in the Montana distributing scale would upset a well- 
established rate structure that covers a number of States and would 
directly affect rates on interstate commerce. The establishment of 
an unreasonably low Montana scale would directly burden and dis¬ 
criminate against interstate commerce and would discriminate 
against localities in adjoining States from which shipments of pe¬ 
troleum and petroleum products are made to points in the State of 
Montana. 

YII 

The existing scale of interstate rates from Casper, Wyoming, to 
Montana points which, as above stated, is the Montana distributing 
scale, has been found reasonable by the Interstate Commerce Commis¬ 
sion. When the Casper rates were under consideration by that com¬ 
mission and it was claimed that Casper was being discriminated 
against because at that time its rates into Montana averaged 22.5 
per cent higher than rates from Greybull to Montana points, inasmuch 
as Greybull at that time did have the benefit of the Montana scale, 
the Interstate Commerce Commission in Texas Company v. C. B. & 
Q. R. R. Co.. 101 I. C. C. 734, expressly found that the Casper rates 
were not unreasonable but found that they were prejudicial to Casper 
and preferential to Greybull. The Montana rates were then put 
into effect as maxima from Casper to Montana points. This was 
an authoritative finding by the Interstate Commerce Commission 
that interstate rates higher than the existing Montana distributing 
s'-ale were reasonable per se and would have been continued in effect 
if undue discrimination had not been found. This is the only 

28 finding of the Interstate Commerce Commission that directly 
relates to the Montana distributing scale. Lower rates from 

Great Falls, Lewistown, and Miles City refineries to a few consum¬ 
ing points in western South Dakota were established by the Inter¬ 
state Commerce Commission in Midcontinent Oil Rates, 139 I. C. C. 
605, but these rates are the result of peculiar competitive conditions 
that do not exist in the territory under consideration, and thov are 
no measure of proper rates for the State of Montana. 

VIII 

The general investigation of rates on petroleum and petroleum 
products by the Montana Board of Railroad Commissioners was not 
undertaken at the request of any railroad and no testimony was given 
at the hearing that the present rate relationship was unsatisfactory. 
The Montana commission proceeded with complete knowledge and 
appreciation of the fact that if it lowered the Montana scale of rates, 
interstate rates would be affected. Shippers of oil from Wyoming 
to Montana appeared in the investigation and testified that if the 
Montana scale were lowered they would expect the rates from 
Wyoming to Montana to be reduced. Since the publication of the 
board’s order establishing a lower scale these Wyoming shippers 


i 

i 
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have demanded lower rates from plaintiffs so that they might be on 
the same competitive basis as Montana producers. Similar rate ad¬ 
justments will probably be demanded by shippers from ljiorth Pacific 
coast points. 


The order of the Montana commission, if made effective, will 
establish a scale of rates that averages 29% lower than I the existing 
sjale. Compliance with this scale would cut the intrastate revenues 
of plaintiffs more than $400,000 annually, and through result- 
29 ing depression of interstate rates would lower the total reve¬ 
nues of plaintiffs considerably more. 

This order of the Montana commission is violative of paragraph 
(4) of section 13 of the interstate commerce act (act of Congress of 
February 4, 1887, as amended by act of June 18, 1910|, and act of 
February 28, 1920) which expressly forbids and declares unlawful 
any undue or unreasonable advantage, preference, or prejudice as 
between persons or localities in intrastate commerce, on the one hand, 
and interstate or foreign commerce, on the other hand, of any undue, 
unreasonable or unjust discrimination against interstate or foreign 
commerce. 


X 

In order that the question whether an intrastate ratejdoes in fact 
discriminate against persons or localities in interstate commerce or 
against interstate commerce itself mav be determined. Congress has 
provided an orderly procedure before the Interstate Commerce Com¬ 
mission commonly referred to as a section 13 case (section 13 of 
interstate commerce act of February 4, 1887, as amended by act of 
June IS, 1910, and act of February 28, 1920). Plaintiffs have ap¬ 
plied to the Interstate Commerce Commission to proceed under said 
section 13 to determine whether or not said proposed reduced Mon¬ 
tana scale does not discriminate against persons and (localities in 
interstate commerce and against interstate commerce, jfnd have al¬ 
leged in their petition that the proposed scale does discriminate 
against persons and localities in interstate commerce apd dees dis¬ 
criminate against interstate commerce, and ask in said petition that 
the Interstate Commerce Commission institute an early investigation 
with respect to the matters and things set forth in the petition. 
30 The Interstate Commerce Commission will undoubtedly, in 
accordance with its usual practice, set the matter down for 
hearing at which time all interested parties can appear land present 
•evidence, and all the facts as to both interstate and intrastate com¬ 
merce can be submitted to the body which under the Constitution 
and laws of the United States has authority to determine these 
questions. 

If the new Montana scale is permitted to go into effect April 17, 
1929, and continue in effect during the time that will elapse before 
a decision can be obtained from the Interstate Commerce Commis¬ 
sion, which period of time plaintiffs allege will be approximately a 
year, plaintiffs will suffer irreparable loss and injury if the pro¬ 
posed Montana scale be ultimately found unlawful by *t!>e Interstate 
Commerce Commission. There is no way in which plaintiffs could 
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recover the sums lost because of the unreasonable and unlawful 
intrastate rates. 

To avoid such irreparable loss and damage and to maintain the 
status quo during the time necessary to hear and determine plain¬ 
tiffs' section 13 case plaintiffs asked the Montana commission to sus¬ 
pend the proposed rates and extend the effective date of the com¬ 
mission's order until the Interstate Commerce Commission has 
acted. This the Montana Board of Railroad Commissioners, late 
on April 13. 1920, refused to do, although section 13 of chapter 37 
of Montana session laws, 1907 (Sec. 3794, Revised Codes of Montana, 
1921), provides that: 

“ * * * and in proper cases, where it appears that the United 

States Inter-State Commerce Commission Law has been violated, it 
is hereby made the duty of said Board to make complaint to the 
Interstate Commerce Commission of the United States and to aid 
such Commission in any investigation it may make concerning vio¬ 
lations of the United States Law, by furnishing evidence, and in any 
other manner which may seem best suited to enforce both the 
United States and State Law, and to protect the interests of the 
people.” 

31 XI 


The defendants threaten and intend after the 17th day of April, 
1929, to commence numerous proceedings and prosecutions both for 
equitable or mandatory or other relief and for a multiplicity of 
penalties in order to force the plaintiffs and other carriers similarly 
situated to charge and collect the new scale of rates unless plaintiffs 
voluntarily file new tariffs and put the new rates into effect. The 
proceedings contemplated and threatened by said defendants will 
subject plaintiffs and other carriers similarly situated to multitudi¬ 
nous and vexatious suits both for injunctive or mandatory and 
other relief and for fines and penalties, and would, if such proceed¬ 
ings be permitted, prevent the plaintiffs, their officers, and employes 
from obeying the mandate of the interstate commerce act against 
unlawful discriminations and would directly interfere with and 
burden interstate commerce. Plaintiffs allege that the penalties for 
failure to put the new rates into effect are so severe as to compel com¬ 
pliance though plaintiffs are convinced such rates will ultimately be 
found unlawful; that said penalties are so large as to deny plaintiffs 
the equal protection of the law and deprive them of their property 
without due process of law. Plaintiffs allege that they are without 
adequate remedy at law. 

Wherefore, inasmuch as the plaintiffs are remediless by the strict 
rules of the common law and only relievable in equity, the plain¬ 
tiffs pray: 

That the defendants, Lee Dennis, Daniel Boyle, Leonard C. 
Young, and L. A. Foot, be required to make full and direct answer 
to this bill of complaint (but not under oath, answer under oath 
being expressly waived); 

That defendants, Lee Dennis, Daniel Boyle, and Leonard C. 
Young, constituting the Board of Railroad Commissioners of the 
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State of Montana, be enjoined and restrained from putting 

32 into effect said report and order No. 1533 and the scale of 
•rates provided in the report and order of said board, and 

that said defendants be required to suspend said rates add any tariffs 
prescribing said rates: 

That defendants, Lee Dennis, Daniel Boyle, Leonard C. Young, 
and L. A. Foot, be enjoined and restrained from bringihg any action 
or proceeding of any sort whatsoever to enforce said new scale of 
rates or to hinder or obstruct or prevent the charge sknd collection 
by plaintiffs and other carriers similarly situated of the existing 
scale of rates: 

That said defendants be so enjoined and restrained until and only 
until the Interstate Commerce Commission has determined the sec¬ 
tion 13 case brought by plaintiffs herein unless it be determined in 
said proceeding by the Interstate Commerce Commission that the 
proposed scale of rates would unlawfully discriminate jagainst inter¬ 
state commerce or persons -or localities in interstate (jommerce and 
direct the establishment or permit the establishment! of intrastate 
rates on a higher basis than the proposed scale, in which event plain¬ 
tiffs pray that said defendants be perpetually enjoined und restrained 
from enforcing the scale of rates provided in said Order No. 1533; 

That a temporary restraining order be issued during! the pendency 
of this action restraining the defendants and each of thim as prayed; 

That plaintiffs have such other and further relief iij the premises 
as the nature of the case shall require and to your honors shall seem 
meet; and may it please your honors to grant also to plaintiffs a writ 
of subpoena to be directed to said defendants, Lee I}ennis, Daniel 
Boyle, Leonard C. Young, and L. A. Foot, and each pf them, com¬ 
manding them and each of them to appear andj make answer 

33 to plaintiffs’ bill of complaint at a certain time and to abide 
the further order of the court. 

Dated April 13th, 1929, 

Northern Pacific Railway Company, 
By F. J. Gehan, 

M. S. Gunn, 

Carl Rasch, and 
E. jM. Hall, 

Solicitor#. 

Great Northern Railway Company, 

By W. L. Clift, 

R. J. Hagman, 

Solicitor#. 

Chicago, Milwaukee, St. #aul and 
Pacific Railroad Company, 

By Murphy and Whitlock, 

Howard Toole, 

Solicitor#. 

Chicago, Burlington & Quincy 
Railroad Company, 

By M. S. Gunn, 

Carl Rasch, and 
E. M. Hall, 

Solicitor#. 
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34 State of Minnesota, County of Ramsey , ss: 

B. W. Scandrett, being duly sworn, deposes and says he 
is vice president of the Northern Pacific Railway Company, one of 
the plaintiffs in the above entitled bill of complaint; that he has 
read the foregoing bill of complaint and knows the contents thereof; 
that the allegations of the same are true to his own knowledge, except 
as to matters expressly stated therein on information and belief, and 
as to those matters he believes it to be true. 

B. W. Scandrett. 

Subscribed and sworn to before me this 13th day of April, 1929. 
[seal] G. T. C. Peterson, 

Notary Public , Ramsey County , Minnesota . 
My commission expires Oct. 21, 1935. 

35 Exhibit C 

District Court of the United States District of Montana 

Filed July 23, 1929 

Northern Pacific Railway Company, Great Northern Railway 
Company, Chicago, Milwaukee, St. Paul and Pacific Railroad Com¬ 
pany, and Chicago, Burlington & Quincy Railroad Company, 
plaintiffs 

vs. 

Board of Railroad Commissioners of the State of Montana and 
Lee Dennis, Daniel Boyle, and Leonard C. Young, as members of 
and constituting said Board of Railroad Commissioners, and L. A. 
Foot as Attorney General of the State of Montana, defendants 

TEMPORARY RESTRAINING ORDER 

The plaintiffs having filed their verified bill of complaint in the 
above-entitled case praying that the defendants be enjoined from 
putting into effect the report and order No. 1533 dated March 18,1929, 
of the Board of Railroad Commissioners of the State of Montana in 
Docket No. 1020 and the new scale of rates on petroleum and pe¬ 
troleum products prescribed in said report and order, and from 
bringing any action or proceeding to enforce said order and scale 
of rates, or to hinder or prevent plaintiffs from charging and collect¬ 
ing the existing scale of rates, and plaintiffs having presented to the 
undersigned district judge of the United States District Court their 
application for an interlocutory injunction on the ground that said 
report and order are in conflict with the commerce clause and 

36 the fourteenth amendment of the Federal Constitution and the 
act to regulate commerce, and having requested the under¬ 
signed judge of the United States District Court as provided by 
statute to call to his assistance two other judges to hear and deter¬ 
mine said application, and having requested that a temporary re- 
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straining order be issued pending the hearing and determination 
of the application for an interlocutory injunction, and it jnow appear¬ 
ing that irreparable loss and damage would result to t^ie plaintiffs 
unless such temporary restraining order be granted in that the plain¬ 
tiffs and other railway companies similarly situated wpuld be com¬ 
plying with said report and order be deprived of their property and 
a burden be placed upon interstate commerce and localities and per¬ 
sons in interstate commerce, or by failure to comply v^ith said re¬ 
port and order the plaintiffs and other railway companies similarly 
situated and agents, officers and employes would be Subjected to 
multidudinous suits, both for injunctive and mandatory: or other re¬ 
lief and for fines and penalties and it appearing further! that if such 
temporary restraining order is not granted said plaintiffs will be 
injured in the manner above stated and this temporary restraining 
order should be granted without notice for the reason t%t otherwise 
plaintiffs will be required to establish and maintain |the reduced 
rates ordered by the said Board on the 17th day of Aprpil, 1029, and 
suffer the irreparable damage above referred to before notice could 
be given of the application for a temporary restraining'order. 

It is therefore hereby ordered that the said Board of Railroad 
Commissioners of the State of Montana, Lee Dennis, I)aniel Boyle, 
and Leonard C. Young, as members of said board and each of them, 
be temporarily restrained until the plaintiffs’ application for an inter¬ 
locutory injunction be heard and determined by three judges, as pro¬ 
vided by statute, from putting into effect said repojrt and order 
37 No. 1533 and the scale of rates provided in sait| report and 
order, and that said defendant L. A. Foot, as attorney gen¬ 
eral of the State of Montana, be similarly temporarily restrained 
from bringing any action or proceeding of any sort whatsoever to 
enforce said new scale of rates, or to hinder or obstruct or prevent 
the charge and collection by plaintiffs and other carriers similarly 
situated of the existing scale of rates on petroleum and petroleum 
products within the State of Montana; 

It is further ordered that a copy hereof be served upon each of 
the defendants and that from and after the date of service each and 
all of said defendants shall observe and comply herewith; 

And it is further ordered that this temporary restraining order 
shall become effective as to the plaintiffs herein upon the filing of 
bonds in favor of the United States of America, as follows, to-wit: 

By the Northern Pacific Railway Company in the penal sum of 
fifteen thousand ($15,000.00) dollars: 

By the Great Northern Railway Company in the penalj sum of fifty 
thousand ($50,000.00) dollars; j 

By the Chicago, Milwaukee, St. Paul and Pacific Rajilroad Com¬ 
pany in the penal sum of thirty thousand ($30,000.00) poliars; and 
By the Chicago, Burlington & Quincy Railroad Conjpanv in the 
penal sum of ten thousand ($10,000.00) dollars; and any other car¬ 
rier similarly situated, upon the filing of a bond in the penal sum 
of ten thousand ($10,000.00) dollars, such bonds to be! conditioned 
that the plaintiffs, or other carriers, shall pay all damages caused by 
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it by reason of the issuance of this order in the event it should 
eventually be decided that said order was unlawfully issued. 

38 Dated at Great Falls. Montana, this 15th day of April, 1929. 

Charles N. Pray, 
District Judge of the United States. 
Filed at 4 p. m. April 15, 1929. 

C. R. Garlow, Clerk. 

By H. H. Walker, Deputy. 

39 In the Supreme Court of the District of Columbia 


Filed July 23,1929 

4 / 


Northern Pacific Railway Company, Great 
Northern Railway Company, Chicago, Mil¬ 
waukee, St. Paul and Pacific Railroad Com¬ 
pany and Chicago, Burlington & Quincy 
Railroad Company, petitioners | 


r At law. 


vs. 


Interstate Commerce Commission, 
respondent 


No. T696T 


Rule to show cause 

i 

Upon consideration of the petition of Northern Pacific Railway 
Company, Great Northern Railway Company, Chicago, Milwaukee, 
St. Paul and Pacific Railroad Company and Chicago, Burlington 
& Quincy Railroad Company, filed herein on the 23d day of July, 
1929, it is by the court this 23d day of July, ordered that the 
respondent, the Interstate Commerce Commission, be, and it hereby 
is, required tb show cause on or before the 15th day of August, 1929, 
why the writ of mandamus as prayed for in said petition should not 
issue; provided that a copy of this order be served upon said respond¬ 
ent on or before the 27th day of July, 1929. 

Jennings, Baely, Justice. 


Marshal's return 


Served a copy of the within rule on Interstate Commerce Com¬ 
mission bv D. W. Knowlton, solicitor for said commission personally. 
7/24/29. ‘ 

Edgar C. Snyder, 

U. S. Marshal in and for the District of Columbia. 

By Harold G. Scott, 
Deputy U. S. Marshal. 
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40 In the Supreme Court of the District of Columbia 

i 

Filed Aug. 13, 1929 j 

Northern Pacific Railway Company, Great] 

Northern Railway Company, The Chicago, 

Milwaukee, St. "Paul & Pacific Railroad 
Company, and Chicago, Burlington & 

Quincy Railroad Company, petitioners 

v . 

The Interstate Commerce Commission, 

respondentj 
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xNo. 76961 At law 


Answer of Interstate Commerce Commission 


The Interstate Commerce Commission, defendant in j the above- 
entitled case, hereinafter called the commission, now and iat all times 
hereafter saving and reserving to itself all and all manner of benefit 
and advantage of exception to the many errors and insufficiencies in 
the petitioners’ petition contained, for answer thereunto, or under so 
much or such parts thereof as it is advised that it is material for it 
to answer, answers and says: 

I. Answering Paragraph I of the petition, the commission admits 
that the allegations therein contained are true. 

II. Answering Paragraph II of the petition, the commission ad¬ 
mits that the allegations therein contained are true. 

III. Answering Paragraph III of the petition, the commission 
admits that on or about April 15, 1929, the petitioners herein filed 
with the commission a petition purporting to have beep filed pur¬ 
suant to section 13 of the interstate commerce act, and that Exhibit 
A to the petition for mandamus in this case is a true and (Correct copy 
of the petition filed with the commission; but the commission denies 
that the force and effect of said petition are fully or correctly set out 
in the petition in this case and respectively refers the cjourt to the 
petition itself (Exhibit A to the petition in this case) for informa¬ 
tion as to the contents thereof. 

41 IV. Answering Paragraph IV of the petition, ihe commis¬ 
sion admits that the allegations therein contained: are true. 

V. Answering Paragraph V of said petition, the commission de¬ 
nies that the force and effect of said petition filed in ! the United 
States District Court for the District of Montana are fkxlly or cor¬ 
rectly set out in the petition in this case, and respectfully refers the 
court to the petition itself (Exhibit B to the petition ip this case) 
for information as to the contents thereof. 

VI. Answering Paragraph VI of the petition, the commission 
admits that the allegations contained therein are true. 

VII. Answering Paragraph VII of the petition, the | commission 
admits that the allegations contained therein are true. 

VIII. Answering Paragraph VIII of the petition, the commission 
admits that on or about June 10, 1929, it decided that the petition 
filed with it by the carriers who are petitioners in this case was pre¬ 
mature and that an investigation pursuant thereto should not then 
be proceeded with, in view of the fact that no rates hkd been put 
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into effect in pursuance of the order of the Board of Railroad Com¬ 
missioners of the State of Montana; and the commission states that 
through its chief examiner it caused the petitioners to receive from 
it the following notification: 

u Under date of April 13 you sent to the commission copies of an 
application under section 13 of the interstate commerce act on behalf 
of the Chicago. Burlington & Quincy Railroad Company and others 
for an investigation concerning interstate rates on petroleum and 
petroleum products prescribed by the Montana commission. 

** In accordance with our usual practice, the petition was sent to 
the Montana commission with a request that they advise whether 
they desired a conference thereon. In reply the Montana commis¬ 
sion advised that on April 15, immediately prior to the effective date 
of its order, the railroad companies named in this petition filed a 
bill of complaint in the District Court of the United States, District 
of Montana, seeking to enjoin the rates prescribed by the Montana 
commission; and that application having been made for injunction 
pendente lite in that bill, upon the carriers’ motion the court 

42 granted a temporary restraining order enjoining the Montana 
commission from putting in effect the rates prescribed until 

the application for interlocutory injunction was heard and deter¬ 
mined by a statutory court. 

** The commission has considered the petition of the carriers and 
it being shown that the rates prescribed by the Montana com¬ 
mission have not become effective, I am directed by the commission 
to advise you that in the circumstances the petition is premature.” 

Except as above admitted the commission denies each and every 
other allegation in said Paragraph VIII contained. 

IX. Answering Paragraph IX of the petition, and particularly 
the first subdivision thereof, the commission denies that the tenor 
and effect of section 13, paragraph (3) of the act are fully or 
correctly set out therein and respectfully refers the court to the 
act itself for information relative to the terms thereof; and fur¬ 
ther answering Paragraph IX, and particularly the second sub¬ 
division thereof, the commission respectfully refers the court to 
the exhibits attached to the petition for information as to the pro¬ 
ceedings before the Board of Railroad Commissioners of the State 
of Montana, and the District Court of the United States for the 
District of Montana, and the terms of the orders issued in said 
proceedings. 

X. Answering Paragraph X of the petition, the commission ad¬ 
mits that the allegations therein contained are true except that the 
commission denies that it refuses or has refused to perform any 
duty imposed upon it or to exercise the jurisdiction conferred upon 
it by section 13, paragraph (3) of the act. 

XI. Further answering said petition, the commission says that 
said rates are not and never have been in effect or imposed by 
authoritv of anv State, or otherwise. That the commission is given 
power and authority by law to prescribe intrastate races, fares, and 
charges or the maximum or minimum, thereafter to be charged, 
only when the commission after a full hearing finds that the in¬ 
trastate rate, fare, or charge made or imposed by authority 

43 of the State causes undue or unreasonable advantage, preju¬ 
dice, or preference between persons or localities in intra- 
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state commerce on the one hand, and interstate commerce, on the 
other hand; and no power is given to the commission to act upon 
the representation of a petitioner that the prejudice aforesaid will 
arise, if, and when, the intrastate rates in question may ih the future 
become effective. Further answering the petition, the j commission 
denies that the complaint filed with the commission purporting to 
be under section 13 of the interstate commerce act briilgs in issue 
any rate made or imposed by authority of any State or that section 
13 "of the act imposes any right or duty upon the commission to pro¬ 
ceed with an investigation as prayed by the carriers who are peti¬ 
tioners in this case in their proceedings before the commission. 

Wherefore the commission prays that the petition helrein be dis¬ 
missed. 

Interstate Commerce Commission, 
By Nelson Thomas, Its Attorney. 

Daniel W. Knowlton, 

Of Counsel. 

44 City of Washington, District of Columbia. 

Ernest I. Lewis, being duly sworn, deposes and say$ that he is 
chairman of the Interstate Commerce Commission, the above-named 
defendant, and makes this affidavit on behalf of said commission; 
that he has read the foregoing answer and knows the contents 
thereof, and that the same is true. 

/ j 

Ernest I. Lewis. 

i 

! 

Subscribed and sworn to before the undersigned, a notary public 
within and for the District of Columbia, this 10th day of August, 
1929. 

[seal.] Eugenia W. Suter, 

Notary Public. 

I 

45 In the Supreme Court of the District of Columbia 

Filed Sept. 23, 1929 

Northern Pacific Railroad Company et al. 

vs. 

Interstate Commerce Commission 

Order 

Ordered this 23d day of September, 1929, that the time of the 
petitioners for filing demurrer to the answer herein be aijid the same 
is extended to September 24, 1929, inclusive. 

Wendell P. Stafford, 

J ustice . 

No objection. 

Daniel W. Knowlton, 

Attorney for Respondent. 
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46 In the Supreme Court of the District of Columbia 

Filed Sept. 23, 1929 

Northern Pacific Railroad Company et al. 

vs. • No. 7696T 

Interstate Commerce Commission 

Demurrer 

Now come the petitioners and demur to the answer of respondents 
filed herein and say that said answer is bad in substance. 

Millan and Smith, 
Attorneys for Petitioners. 

Note. —The matters of law intended to be argued in support of 
this demurrer are: That the rates prescribed by the Montana Rail¬ 
road Commission are rates made or imposed by State authority as 
described in section 13, subsection 3 of the interstate commerce act, 
and that it is, therefore, the duty of the defendant under paragraphs 
3 and 4 of section 13 of the interstate commerce act to receive peti- 
tioners petition and to proceed with such an investigation as is 
contemplated by said section 13. 

It is stipulated and agreed by and between the respective parties 
hereto that this cause shall be heard upon the petition, answer 
thereto, and demurrer to the answer. 

Millan & Smith, 

Attorneys for Petitioners. 
Daniel W. Knowlton, 
Attorney for Respondent, 

47 In the Supreme Court of the District of Columbia 

Filed Sept. 25, 1929 

Northern Pacific Railway Company, Great 
Northern Railway Company, Chicago, Mil¬ 
waukee, St. Paul and Pacific Railroad Com- 
pany and Chicago, Burlington & Quincy ( , t . 76<)67 

Railroad Company, petitioners 

vs. 

Interstate Commerce Commission, 
respondent 

Supplemental petition 

To the Supreme Court of the District of Columbia: 

Now come the petitioners and, with leave of court first had and 
obtained, file this their supplemental petition in the above-entitled 
cause and say: 
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I 


XI 

Subsequent to the date of the filing of the petition in the above- 
entitled cause and subsequent to the date of the entry o£ said order 
of June 15, 1929, of the Honorable Willis Van Devant^r, Associate 
Justice of the Supreme Court of the United States, as bet forth in 
paragraph 7 of the petition herein, and on July 2, 19291 petitioners 
herein filed a petition with the United States District Cirnrt for the 
District of Montana, addressed to the Honorable George M. Bourquin 
and the Honorable Charles N. Pray, district judges of the United 
States District Court for the District of Montana, calling attention 
to the said order of June 13, 1929, and urging immediate compliance 
with section 380 of U. S. C. by convening a court of three judges 
to hear petitioners’ application for an interlocutory | injunction. 

Thereafter on August 6, 1929, the Honorable George X. Bour- 
48 quin filed a written decision and opinion, a true and correct 
copy of which is hereto attached marked “Exhibit D.” 

Dated this 24th day of September, 1929. 

Northern Pacific Railway Company, 

Great Northern Railway Company, 

Chicago, Milwaukee, St. Paul and Pacific Railroad 
Company, 

Chicago, Burlington & Quincy Railroad Company, 


By Millan & Smith, 

R. E. L. Smith, 

Attorneys for Petitioners. 

Bruce Scott, 

H. H. Field, 

F. G. Dorety, 

M. S. Gunn, 

Dennis F. Lyons, 

R. J. Hagman, I , 

Of Cownsel. 


District of Columbia, SS: 

R. J. Hagman, being first duly sworn, upon his oath! says: That 
he is assistant general counsel of one of the above petitioners, to wit, 
Great Northern Railway Company; that he has read tfie foregoing 
supplemental petition and knows the contents thereof an^ the matters 
and things therein stated as of personal knowledge are! true; those 
made as upon information and belief he believes to be true. 

R. J.: Hagman. 

Subscribed and sworn to before me this 24th day of; September, 
1929. 

[seal.] Charles F. Sanford, 

Notary Public, D. C. 

Service of the above supplemental petition, by receipt iof the copy 
hereof, is hereby admitted this 24th day of September, j.929. 

By Daniel W. Knowlton, 

Attorney for Respondent. 


I 
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49 Exhibit D 

United States District Court, Montana 

No. 692 


Nor. Pac. Ry. Co. et al. 
vs. 

Board, Etc., Coms., et al. 


April 15, 1929, the plaintiffs, four railroads, commenced this suit 
to enjoin the defendants from enforcing an intrastate rate order until 
plaintiff’s application for a section 13 hearing made to the Interstate 
Commerce Commission had been determined. The usual temporary 
restraining order issued. Far from the seats of the mighty, the 
local practice is to consult the convenience of Supreme Court justices 
or circuit judges, before any of them is called to sit in a three-judge 
court, and the necessity is understood and acquiesced in by the 
parties. 

Before any three-judge court could be convened, defendants 
moved to dismiss the suit and to dissolve said restraining order, on 
the ground, among others, that the complaint was insufficient in facts 
to state a cause of action. The motions heard, the complaint was dis¬ 
missed ; for whereas it alleged that the intrastate rates would disturb 
an established rate structure, are discriminatory, and will deprive 
plaintiffs of revenue, neither in facts nor in conclusions did it ap¬ 
pear that the discrimination is of that evil kind which alone is for¬ 
bidden, viz, undue, unreasonable, or unjust. 

Obviously, however valid a new intrastate rate, it will disturb the 
established rate structure and may discriminate and deprive rail¬ 
roads of revenue. And that discrimination, the discrimina- 
50 tion charged, differs from that forbidden, as dav from night 
or lawful from unlawful. 

Thereafter and June 19, 1929, in the clerk’s office was received 
from the clerk of the Supreme Court an order by Mr. Justice Van 
Devanter wherein is stated that plaintiffs had applied to the Supreme 
Court for mandamus against this court; that the dismissal aforesaid 
by a court of one judge and consequent dissolution of the restraining 
order was u probably in contravention of sec. 380, title 28, U. S. C., 
and of the Metropolitan Co. Case, 220 U. S. 539, Cumberland Co. 
Case, 260 U. S. 212, and Atlantic Coast Line Co. Case, — U. S. —, 
May 2. 1929 ”: that “ it is now ordered that the temporary restrain¬ 
ing order be reinstated and continued ” until disposition of the ap¬ 
plication for mandamus; and that the order was u without prejudice 
to the authority ” of this court “ when three judges are sitting con¬ 
formably to sec. 380, to vacate the dismissal and hear the applica¬ 
tion for injunction.” 

The court is advised that since said order, the Interstate Com¬ 
merce Commission has denied plaintiffs’ application, and that plain¬ 
tiffs have applied for mandamus against the commission. In the 
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meantime the ultimate consumer, unprotected by the bond to the 
shipper and without right to reimbursement, as usual “ pays the 
freight.” But the railroads are safe. As a rule public utilities 
profit by long drawn-out resistance to reduction of rates, less, how¬ 
ever, in cases like this at bar than in some others. Fob during the 
litigation, sheltered by the aegis of the court, they collect the old 
rates from multitudes of small patrons many of who do not apply 
for reimbursement aggregating large sums when the utilities’ resist- 
ence finally fails. 

Advertising to the order of Mr. Justice Van Devantef, its phrase¬ 
ology leaves it doubtful if it imports a command to this court 
to reinstate the restraining order, which it h^s not done, 

51 or such order granted by himself. 

Its language is appropriate to the former but not to the lat¬ 
ter. However, as a justice of the Supreme Court has po authority 
to so order a District Court in the instant, if in any, circumstances, it 
is assumed the learned justice himself granted the restraining order; 
and the ambiguous phrasing is properly due to some | counsel who 
prepared and presented it for signature more or less complacently 
given without particular security. 

Although precedent may be found for anything (U. $. v. Ry. Co., 
1 Fed. (2) 57) none has been found for authority ifi a Supreme 
Court justice to issue an order to a District Court to reinstate a 
restraining order in present, if in any, circumstances, i Moreover it 
is believed the speculation that in its dismissal of the suit this court 
contravened, sec. 380 and cases cited, and the suggestion that this 
court has authority to now convene a three-judge coilrt to vacate 
the dismissal are also untenable and likewise due to cbunsel. Sec. 
380 was enacted to remedy a well-known evil, viz, that activities of 
sovereign States too frequently enjoined by a single jutjge too prone 
to sign on the dotted line upon the request of public utilities. Ac¬ 
cordingly it provides no interlocutory or permanent injunction shall 
be granted until the application has been heard by a three-judge 
court, one of whom shall be a Supreme Court justicd or a circuit 
judge; and that application made to any judge, “he dhall immedi¬ 
ately call ” others as aforesaid to hear and determine if. This cum¬ 
bersome method is not in terms nor in reason extended to include 
aught else in the suit, as pleas to jurisdiction, motions to dismiss 
for insufficiency of the complaint, or other motions incidental to 
progress of the suit. These latter are not of the evil^ to be reme¬ 
died or object to be attained and come withiii the rule of 

52 expressio unius, etc. It would be anomalous indeed, if how¬ 
ever insufficient in facts is the complaint, the judge must 

ignore the fatal defect and at once call hither, say, 0hief Justice 
Taft and Judge Hand (for they could be and the statute implies a 
duty to come) to hear the application for an injunction. Sheer 
futility as well as absurdity, for the three-judge court could only 
deny the application and adjourn. The statute will nj>t reasonably 
bear any such absurd construction. It is clearly the! duty of the 
court, single judge sitting, to determine whether the complaint 
states a cause of action, will support an injunction, before he calls 
distant and busy judges to grant one. And in this is no contraven¬ 
tion of the cases cited. 
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As the suit is dismissed, there is nothing upon which this court can 
predicate a call to other judges, as in said order suggested. 

Sec. 380 contemplates a call in a suit pending, only. And if in 
present circumstances called, the result would likely be as futile as 
Glendower's of spirits from the vasty deep. 

Wherein would be the authority to come, their jurisdiction to 
review and vacate this court’s dismissal of the suit ? Not in sec. 
380, for therein none such appears; not in this court’s call, for it has 
no jurisdiction to issue it save in a pending suit. 

This suit is not pending. Presently it is as dead as Julius Caesar. 
Plaintiffs’ motion to convene a three-judge court as suggested 
aforesaid is denied. 

Bourquin, J. 

Aug. 6 , 1929. 

53 In the Supreme Court of the District of Columbia 

Filed Sept. 25, 1929 

Northern Pacific Railway Company, Great' 

Northern Railway Company, the Chicago, 

Milwaukee, St. Paul & Pacific Railroad Com¬ 
pany. and Chicago, Burlington & Quincy At law. No. 76967 
Railroad Company, petitioners 

v. 

Tiie Interstate Commerce Commission, 
respondent 

Answer of Interstate Commerce Commission to supplemental petition 

The Interstate Commerce Commission, respondent in the above- 
entitled case, for answer unto the supplemental petition, answers and 
says that it admits the allegations therein contained are true. 

And the commission again prays that the petition herein be dis¬ 
missed. 

Interstate Commerce Commission, 
Bv Daniel W. Knowlton, 

Its Attorney. 

Oath waived. 

Millan & Smith, 

A ttys, for Petitioners. 

54 Supreme Court of the District of Columbia 

Wednesday, September 25, 1929. 

Session resumed pursuant to adjournment, Hon. Wendell P. 
Stafford, J ustice, presiding. 

* * * * * * * 

Northern Pacific Railway Company, et al.,' 

petitioners 

v. - At law. No. 76967 

The Interstate Commerce Commission, 

respondent 
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It is this day stipulated in open court that the demprrer to the 
answer to the original petition in this cause, be taken ias applying 
also to the answer to the supplemental petition and the cause be 
heard as heretofore stipulated. 
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In the Supreme Court of the District of Colombia 
Filed Sept. 25, 1929 


> At law. No. 76967 


Northern Pacific Railway Company, Great] 

Northern Railway Company; Chicago, Mil¬ 
waukee, St. Paul and Pacific Railroad Com¬ 
pany, and Chicago, Burlington & Quincy 
Railroad Company, petitioners 

v. 

Interstate Commerce Commission, 
respondent 

Stipulation 

i 

It is hereby stipulated and admitted— 

That petitioners, despite the happenings and occurenbes set forth 
in their supplemental petition, consider that the temporary restrain¬ 
ing order of the United States District Court for the District of 
Montana, set forth as Exhibit C to their original petition, is still 
in full force and effect and have proceeded and are no\b proceeding 
accordingly; and that they are not transporting or offering to trans¬ 
port petroleum or petroleum products at the reduced ifates ordered 
by the Board of Railroad Commissioners of the State! of Montana 
referred to in Paragraph III of their original petition.: 

Northern Pacific Railway Company, 

Great Northern Railway Company, 
Chicago, Milwaukee, St. Paul and 

Pacific Railroad! Company, 
Chicago, Burlington & Quincy| 

Railroad; Company, 

By Mill an & Smith, 

R. E. L. Smith, 

Attorneys for Petitioners. 

Daniel W. Knowlton, 

Attorney for Respondent. 


oi 


In the Supreme Court of the District of Columbia 

Filed Sept. 26, 1929 


Northern Pacific Railway Company, et al.,] 

petitioners 
v. 

The Interstate Commerce Commission, 
respondent 


At lavr. No. 76,967 


order 


This cause coming on for hearing upon the petition; rule to show 
cause, answer, demurrer to the answer, and the supplemental peti- 
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tion. answer thereto and stipulations of counsel, and having been 
argued by counsel for the respective parties it is this 26th day of 
September, 1929, ordered that the demurrer be sustained, the prayers 
of the petition be granted, and that the peremptory writ of manda¬ 
mus issue commanding the commission to take jurisdiction of the 
petition as properly before it under the statute. 

1 Wendell P. Stafford, 

Justice. 

Order satisfactory as to form. 

«/ 

Daniel W. Knowlton, 

Attorney for Respondent. 

5S In the Supreme Court of the District of Columbia 

Filed Sept. 27, 1929 


Northern Pacific Railway Company, et al.,' 

petitioners 

v. 

Interstate Commerce Commission, 
respondent 


At law. 


No. 76,967 


Note of appeal 


Comes now respondent in the above-entitled cause, by its attorney, 
and notes an appeal from the order of the court, made the 26th day 
of September!, 1929, sustaining petitioners demurrer, granting the 
prayer of the petition, and issuing the peremptory write of man¬ 
damus. 

Daniel W. Knowlton, 
Attorney for Respondent. 

Citation and service waived. 


Mii.lan & Smith, 

Attorneys for Petitioners. 


59 In the Supreme Court of the District of Columbia 


Filed Sept. 27, 1929 


Northern Pacific Railway Company, et al.,) 

petitioners 

v. 

Interstate Commerce Commission, 
respondent 


At law. No. 76,967 


Assignment of Errors 


Comes no\V the respondent. Interstate Commerce Commission, and 
says that the Supreme Court of the District of Columbia erred in 
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the following particulars, which, upon its appeal to thej Court of 
Appeals, said respondent assigns as errors: 

(1) The court erred in sustaining petitioner’s demurrer. 

(2) The court erred in granting the prayer of the petition. 

(3) The court erred in entering judgment against respondent and 
in favor of petitioner. 

(4) The court erred in refusing to discharge the rule to show 
cause. 

(5) The court erred in refusing to dismiss the petition, j 

(6) The court erred in holding and directing that a writ of man¬ 
damus should be issued requiring respondent to take jurisdiction 
of the petition as properly before it under the statute. 

Daniel W. Knowlton, 
Attorney for Respondent. 

Service of the above assignment of errors accepted thii 28th day 
of Sept., 1929. 

Millan & Smith, 
Attorneys for Petitioners . 
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In the Supreme Court of the District of Columbia 


Filed Sept. 27, 1929 


Northern Pacific Railway Company, et al., 

petitioners 

v. 

Interstate Commerce Commission, 
respondent 


At law. [No. 76,967 


Designation of record on appeal 

The clerk will please include in the record on appeal the following: 

(1) Original petition and Exhibits A, B, and C, attached thereto. 

(2) Rule to show cause. 

(3) Answer. 

(3^4) Order extending time for filing demurrer. 

(4) Demurrer to answer. 

(5) Supplemental petition and Exhibit D, attached {thereto. 

(6) Answer to supplemental petition. 

(7) Stipulations of counsel. 

(8) Order sustaining demurrer of petitioner, granting prayer of 
petitioner, and issuing the preemptory writ of mandamus* 

(9) Note of appeal. 

(10) Assignment of errors. 

(11) This designation. 

Daniel W. Knowlton, 
Attorney for Respondent. 

Service of above designation accepted this 28th day of Sept., 1929. 

Millan & Smith, 
Attorneys for Petitioners . 
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61 Supreme Court of the District of Columbia 

United States of America, District of Columbia , ss: 

I, Frank E. Cunningham, clerk of the Supreme Court of the 
District of Columbia, hereby certify the foregoing pages numbered 
from 1 to 60, both inclusive, to be a true and correct transcript of 
the record, according to directions of counsel herein filed, copy of 
which is made part of this transcript, in cause No. 76967 at law, 
wherein Northern Pacific Railway Company et al. are petitioners 
and Interstate Commerce Commission is respondent, as the same 
remains upon the files and of record in said court. 

In testimony whereof, I hereunto subscribe my name and affix 
the seal of said court, at the city of Washington, in said District, 
this 10th day of October, 1929. 

[seal.] Frank E. Cunningham, Clerk. 

(Endorsed on cover:) District of Columbia Supreme Court. No. 
5072. Interstate Commerce Commission, appellant, vs. Northern 
Pacific Railway Company, et al. Court of Appeals, District of 
Columbia. Filed Oct. 18, 1929. Henry W. Hodges, clerk. 
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In the Court of Appeals of the District of 

Columbia 

October Term, 1929 

No. 5072 | 

Interstate Commerce Commission, appellant 

i 

i 

Northern Pacific Railway Co.; Great Northern 
Railway Co.; Chicago, Milwaukee, St. Paul & 
Pacific Railroad Co.; and Chicago, Burlington & 
Quincy Railroad Co., corporations, appellees 

i 

_ 
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BRIEF ON BEHALF OF APPELLANT 


PRELIMINARY STATEMENT 


This is a proceeding by certain railroad companies 
praying the issuance of a writ of mandamus against 
the Interstate Commerce Commission to compel it to 
enter upon an investigation and hold hearings under 
section 13 of the interstate commerce act upon a 
petition alleging that certain rates prescribed by the 
Board of Railroad Commissioners of the Stite of 

i 

Montana for the transportation of petroleum products 
wholly within that State would result in undue, 

unreasonable and unjust discrimination against inter- 

. 

state and foreign commerce and undue advantage and 

(i) 


i 
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preference to intrastate traffic. The commission has 
ruled that the petition to it is premature and has 
declined to proceed with any investigation at the 
present time for the reason that the rates in question 
have not in fact been put into effect. 

THE QUESTION INVOLVED 

The question involved in this case is whether or not 
an intrastate rate prescribed by a State board of 
railroad commissioners, but never put into effect 
by the railroads, “causes any undue or unreasonable 
advantage, preference, or prejudice * * * be¬ 

tween the intrastate commerce, on the one hand, and 
interstate or foreign commerce, on the other hand.” 

THE FACTS OF THE CASE 

On January 20, 1928, the Board of Railroad Com¬ 
missioners of the State of Montana initiated a pro¬ 
ceeding against the railroads which are petitioners 
here, entitled “In the Matter of Rates on Petroleum 
Products, Docket No. 1020.” The investigation in 
said proceeding covered rates charged between 
points within the State, and, after hearing consider¬ 
able evidence the board on March 19, 1929, entered 
an order requiring the railroads to make substantial 
reductions in such rates, the order to be effective and 
the rates to become applicable April 17, 1929. (See 
Exhibit A to the petition to the commission, Rec. 

p. 12.) 

On April 15, 1929 (two days before the effective 
date of the reductions ordered), the railroads affected 
by said order commenced a suit in the United States 
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District Court for the District of Montana against 
the board of railroad commissioners and the attorney 
general of the State alleging that the effect of the 

i 

board’s order, if complied with, would result in un¬ 
lawful preference and prejudice in favor of intra¬ 
state traffic and against interstate traffic, j It was 

j 

further alleged that the board and the attorney 
general were intending and threatening to begin 
numerous suits for equitable, mandatory and other 
relief and for a multiplicity of penalties unjder the 
Montana statute, unless such (alleged) unlawfully 
prejudicial rates were put into effect by the com¬ 
plaining railroads. The prayer of the complaint 
was that the board and all State officials be Enjoined 
from enforcing or attempting to enforce such order. 
(See Exhibit B, to the petition in the ca^e, Rec. 
p. 15.) 

A temporary restraining order was entered the 
day the suit was brought. (See Exhibit C| to the 
petition in the case, Rec. p. 22.) 

On May 31> 1929, another United States! district 
judge for the district of Montana, without calling to 
his assistance any other judge, dismissed the bill of 
complaint. Whereupon the railroads filed j in the 
Supreme Court of the United States a petition for a 
mandamus against the judge w-ho had dismissed the 
bill, to compel him to annul his order of dismissal, 
reinstate the case and the temporary restraining 
order previously issued and to convene a court of 
three judges under section 266 of the Judicial Code, 
section 380, title 28 U. S. C. On June l£, 1929, 

| 
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Justice Van Devanter of the Supreme Court entered 
an order reinstating the temporary restraining order 
previously issued. Thus it appears that except for 
the short period of time between May 31 and June 
13, 1929 (after the bill of complaint had been dis¬ 
missed, and before Justice Van Devanter had rein¬ 
stated the temporary restraining order), the enforce¬ 
ment of the board’s order and the application of the 
reduced rates ordered, was forbidden by injunction. 
The rates were not actually put into effect during 
the short period of time above indicated. (See 
stipulation, Rec. p. 33.) 

On April 15, 1929, the day upon which the in¬ 
junction suit was brought by the railroads, they 
filed a petition with the Interstate Commerce Com- 

i 

mission under section 13 of the interstate commerce 
act alleging that the proposed reduced rates would 

i 

cause undue and unreasonable advantage and prefer¬ 
ence to persons and localities in Montana and undue 
and unreasonable prejudice to persons and localities 
engaged in interstate commerce, and asking that 
said rates be declared to be discriminatory and for 
an order terminating the discrimination by prescrib¬ 
ing the just and reasonable rates. (See Exhibit A to 
the petition in this case, Rec. p. 7.) On June 10> 
1925, the Interstate Commerce Commission de¬ 
cided, and so notified the petitioners, that the petition 
filed with it was premature because of the temporary 
restraining order above referred to which prevented 

i 

the rates prescribed by the Montana commission 
from going into effect. (Rec. p. 26.) 
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On July 23, 1929, this suit was filed in the Shpreme 
Court of the District of Columbia on behah^ of the 
railroad companies operating in the State of Montana 
praying that a mandamus issue to compel the com¬ 
mission to accept their petition, enter upon! an in¬ 
vestigation, and hold a full hearing upon the question 
of the alleged advantages, preferences, prejudices, and 
discriminations as between intrastate and interstate 
commerce arising from the rates proposed to I be put 
into effect by the Montana Board of Railway and 
Warehouse Commissioners under the provisions of 
section 13, paragraphs (3) and (4) of the interstate 
commerce act. The answer of the commission ad¬ 
mits its refusal to proceed with the investigation and 
hearing, alleging: 

That the Commission is given power and 
authority by law to prescribe intrastate rates, 
fares and charges or the maximum dr mini¬ 
mum thereafter to be charged, only when the 
Commission after a full hearing finds that the 
intrastate rate, fare or charge made or imposed 
by authority of the State causes undue or un¬ 
reasonable advantage, prejudice or preference 
between persons or localities in intrastate com¬ 
merce on the one hand and interstate com¬ 
merce, on the other hand; and no power is 
given to the Commission to act upon the repre¬ 
sentation of a petitioner that the prejudice 
aforesaid will arise, if, and when the intrastate 
rates in question may in the future become 
effective. (Rec. p. 26-7.) 


| 

i 
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To this answer the petitioners demurred as bad in 
substance, arguing: 

That the rates prescribed by the Montana 
Railroad Commission are rates made or im¬ 
posed by state authority as described in sec¬ 
tion 13, sub-section 3 of the interstate com- 

I 0 

merce act, and that it is therefore the duty of 
the defendant under paragraphs (3) and (4) of 
section 13 of the interstate commerce act to 
receive the petitioner’s petition and to proceed 
with such an investigation as is contemplated 
by said section 13. (Rec. p. 28.) 

By stipulation the case was heard by the court 
upon the petition, the answer and the demurrer to 
the answer. (Rec. p. 29.) 

Thereupon on September 26, 1929, the court 
without formal opinion sustained the petitioners’ 
demurrer to the commission’s answer, granted the 
prayer of the petition and ordered that peremptory 
writ of mandamus issue commanding the commis¬ 
sion to take jurisdiction of the petition presented to 

i 

it, as properly before it under the interstate commerce 
act. (Rec. p. 33.) 

Assigning as errors the sustaining of the petitioners’ 
demurrer to the commission’s answer, the granting 
of the prayer for mandamus, the entering of judg¬ 
ment for petitioners, the refusal to discharge the rule 
to show cause and to dismiss the petition, the com¬ 
mission has appealed to this court. (Rec. p. 34.) 


THE STATUTES 


The petitioners demand action of the comrfiission 
on their complaint by virtue of section 13, paragraphs 
(3) and (4) of the interstate commerce act. j Said 

i 

paragraphs are as follows: 

(3) Whenever in any investigation under 
the provisions of this Act, or in any investi¬ 
gation instituted upon petition of the Carrier 
concerned, which petition is hereby author¬ 
ized to be filed, there shall be brought in issue 
any rate, fare, charge, classification, regula¬ 
tion, or practice, made or imposed by author¬ 
ity of any State, or initiated by the President 
during the period of Federal control, the [Com¬ 
mission, before proceeding to hear and djspose 
of such issue, shall cause the State or States 
interested to be notified of the proceeding. 
The Commission may confer with the authori¬ 
ties of any State having regulatory jurisdic¬ 
tion over the class of persons and corpora¬ 
tions subject to this Act with respect to the 
relationship between rate structures and| prac¬ 
tices of carriers subject to the jurisdiction of 
such State bodies and of the Commission; and 
to that end is authorized and empowered, 
under rules to be prescribed by it, and jvhich 
may be modified from time to time, toj hold 
joint hearings with any such State regulating 
bodies on any matters wherein the Commis¬ 
sion is empowered to act and where the; rate¬ 
making authority of a State is or may be af¬ 
fected by the action taken by the Commis¬ 
sion. The Commission is also authorized to 
avail itself of the cooperation, services, records, 

83155—29-2 
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and facilities of such State authorities in the 
enforcement of any provision of this Act. 

(4) Whenever in any such investigation the 
Commission, after full hearing, finds that any 
such rate, fare, charge, classification, regula¬ 
tion, or practice causes any undue or unreason¬ 
able advantage, preference, or prejudice as 
between persons or localities in intrastate 
commerce on the one hand and interstate or 
foreign commerce on the other hand, or any 
undue, unreasonable or unjust discrimination 
against interstate or foreign commerce, which 
is hereby forbidden and declared to be unlaw¬ 
ful, it shall prescribe the rate, fare, or charge, or 
the maximum or minimum, or maximum and 
minimum, thereafter to be charged, and the 
classification, regulation, or practice thereafter 
to be observed, in such manner as, in its judg¬ 
ment, will remove such advantage, preference, 
prejudice, or discrimination. Such rates, fares, 
charges, classifications, regulations, and prac¬ 
tices shall be observed while in effect by the 
carriers parties to such proceeding affected 
thereby, the law of any State or the decision 
or order of any State authority to the contrary 
notwithstanding. 

The portion of the act providing for investigation 
and suspension of proposed rates, though by its terms 
limited to interstate rates, has a definite bearing 
upon the construction to be placed upon paragraphs 
(3) and (4) of section 13, above quoted. The inves¬ 
tigation and suspension provision is found in section 
15, paragraph (7), as follows: 
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Whenever there shall be filed with the Com¬ 
mission any schedule stating a new individual 
or joint rate, fare, or charge, or any new indi¬ 
vidual or joint classification, or any new indi¬ 
vidual or joint regulation or practice affecting 
any rate, fare, or charge, the Commission shall 
have, and it is hereby given, authority,! either 
upon complaint or upon its own initiative 
without complaint, at once, and if it so j orders 
without answer or other formal pleadingjby the 
interested carrier or carriers, but upon Reason¬ 
able notice, to enter such a hearing concerning 
the lawfulness of such rate, fare, charge,! classi¬ 
fication, regulation, or practice; and pending 
such hearing and the decision thereon thC Com¬ 
mission upon filing with such schedule and 
delivering to the carrier or carriers affected 
thereby a statement in writing of its reasbns for 
such suspension, may from time to tinjie sus¬ 
pend the operation of such schedule and defer 
the use of such rate, fare, charge, classification, 
regulation, or practice, but not for a j longer 
period than seven months beyond the time 
when it would otherwise go into effect; and 
after full hearing, whether completed! before 
or after the rate, fare, charge, classification^ 
regulation, or practice goes into effect, the 
Commission may make such order with refer¬ 
ence thereto as would be proper in a proceeding 
initiated after it had become effective, j If the 
proceeding has not been concluded alnd an 
order made within the period of suspension, 
the proposed change of rate, fare, charge, 
classification, regulation, or practice sljiall go 
into effect at the end of such period, jbut in 


i 

i 
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case of a proposed increased rate or charge for 
or in respect to the transportation of property, 
the Commission may by order require the 
interested carrier or carriers to keep accurate 
account in detail of all amounts received by 
reason of such increase, specifying by whom 
and in whose behalf such amounts are paid, 
and upon completion of the hearing and de¬ 
cision may by further order require the in¬ 
terested carrier or carriers to refund, with 
interest, to the persons in whose behalf such 
amounts were paid such portion of such in¬ 
creased rates or charges as by its decision 
shall be found not justified. At any hearing 
involving a rate, fare, or charge increased 
after January 1, 1910, or of a rate, fare, or 
charge sought to be increased after the passage 
of this Act, the burden of proof to show that 
the increased rate, fare, or charge, or pro¬ 
posed increased rate, fare, or charge, is just 
and reasonable shall be upon the carrier, and 
the Commission shall give to the hearing and 
decision of such questions preference over all 
other questions pending before it and decide 
the same as speedily as possible. 
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ARGUMENT 

| 

I. THE COMMISSION’S AUTHORITY OYER STATrj-MADE 
RATES IS CONTAINED IN PARAGRAPHS (3) AND (4) (j)F SEC¬ 
TION 13 AND THOSE PROVISIONS DO NOT CONFER'JURIS¬ 
DICTION IN RESPECT OF PROPOSED RATES NOT YET IN 
EFFECT 

i 

The commission has jurisdiction to investigate 
whether any state-made rate causes discrimination 

4 / 

against interstate commerce. Petitioner’s conten¬ 
tions would extend that jurisdiction to include 
authority to determine whether such State rafes not 
yet in effect, namely, prospective rates, will or\ might 

i 

cause such discrimination. In short, such contentions 
assume that the Federal commission has power of 
review' in the particulars mentioned over reductions 
ordered by State authority in rates, wholely intra- 

i 

state, before ever the reductions go into effect and 
thereby become rates. 

Such authority as is possessed by the commission 
over state-made rates is conferred by paragraphs (3) 
and (4) of section 13 of the act, wdiich are ^bove 
quoted in full. For convenience pertinent portions 
of paragraph (3) are again given as follow's: 

Whenever in any investigation under the 
provisions of this Act, or in any investigation 
instituted upon petition of the carrier con¬ 
cerned, which petition is hereby authorised to 
be filed, there shall be brought in issue any rate, 
fare * * * made or imposed by author¬ 
ity of any State, * * * the Commiission 

before proceeding to hear and dispose of such 
issue, shall cause the State or States interested 
to be notified of the proceeding. * * j * 
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In passing, we call attention to the fact that the 
court's restraining order has prevented the State 
authority from imposing its proposed reductions, 
that is, has prevented it from making the rates 
effective. 

Paragraph (4) reads in part: 

Whenever in any such investigation the 
Commission, after full hearing, finds that any 
such rate, * * * causes any undue or un¬ 

reasonable advantage, preference, or preju¬ 
dice as between persons or localities in in¬ 
trastate commerce on the one hand and in¬ 
terstate or foreign commerce on the other 
hand, or any undue, unreasonable, or unjust 
discrimination against interstate or foreign 
commerce, which is hereby forbidden and 
declared to be unlawful, it shall prescribe the 
rate, fare, or charge, * * * thereafter to 

be charged, * * * in such manner as, in 

its judgment, will remove such advantage, 
preference, prejudice, or discrimination. 

It will be seen that the last quoted paragraph is 
the one that confers authority to act on State rates, 
that is, to prescribe rates that will remove discrimina¬ 
tion against interstate commerce, but its terms set 
up a condition precedent to the exercise of such 
authority, namely, that the commission must first 
find that the rates made or imposed by State author¬ 
ity cause undue or unreasonable advantage , preference , 
or prejudice , etc. It is clear that the commission could 
make no finding that prospective rates , not yet in effect , 
cause undue preference or prejudice as between intra- 
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state and interstate commerce. It could ma!ke the 
speculative finding that prospective rates will or might 
cause such result, hut that is not the finding called for 
by the statute. Since the commission could not make 
the findings called for by the statute as to prospective 
rates not yet in effect, that fact alone clearly; shows 
that rates actually in effect alone are referred to. 
This can not be gainsaid in view of the well fettled 
rule that, where the act prescribes that specific find¬ 
ings be made by the commission, those findings must 
be made before the Commission has power to act in 
the premises. Wichita R. Co. v. P. U. Comm., 260 
U. S. 48, 58, 59; Chicago Junction Case, 264 U. S. 
258, 263; Ini. Com. Comm. v. L. & N. R. R., 227 U. S. 
88, 92 ; Virginian Railway v. U. S., 272 U. S. 658, 666. 
Unlike the courts the commission has no general 
powers. Outside the specific authority conferred 
upon it by the act its orders have no more fofce and 
effect against the railroads, and certainly not hgainst 
the States, than if made by any private individual. 
This is well brought out in Southern Pacific j Co. v. 
Int. Com. Comm., 219 U. S. 433, wherein tbje com¬ 
mission had in fact made the finding, prescribed by 
statute, that rates w^ere unreasonable before ordering 
them reduced, but the court considered from a review 
of the record that this finding was merely in form a 

i 

compliance with the statute and that the combaission 
had not in fact decided that the rates were Intrinsi¬ 
cally unreasonable, but had regarded them j as un¬ 
reasonable because settlers had been induced tp locate 

i 

in the Willamette Valley by the very low ratefe there- 


i 
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tofore maintained by the railroad and would be in¬ 
jured by the raise in rates thereafter made. At page 
442-443, the opinion reads: 

In the argument at bar the railroad com¬ 
panies do not question that if a complaint is 
made to the Interstate Commerce Commission 
concerning the unreasonableness of a rate that 
body has the authority to examine the subject, 
and if it finds the rate complained of is in and 
of itself unreasonable, having regard to the 
service rendered, to order the desisting from 
charging such rate, and to fix a new and rea¬ 
sonable rate, to be operative for a period of 
two years. * * * Making these conces¬ 

sions, the proposition relied upon to secure 
reversal is that the court below should have 
set aside the order of the Commission because 
that order was in excess of the power conferred 
upon the Commission, and this, it is insisted, 
i^ to be determined by substance, and not 
mere form. In other words, the contention is, 
that although the order made by the Commis¬ 
sion may have been couched in a form which 
would cause it, superficially considered, to 
appear to be but the exercise of an authority to 
correct an unreasonable rate, yet if it plainly 
results from the record that the order of the 
Commission was not the exercise of such an 
authority, but was based upon the assumption 
by that body of the possession of a power not 
conferred by law, the mere form given by the 
Commission to its action does not relieve the 
courts from the duty of reviewing and correct¬ 
ing an abuse of power. * * *. 
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And again at page 444: 

Coming to the consideration of that subject, 
we are of opinion that the court below erred in 
not restraining the enforcement of the order 
complained of, because we see no escape from 
the conclusion that the order w’as void because 
it was made in consequence of the assumption 
by the Commission that it possessed the 
extreme powers which the railroad companies 
insist the order plainly manifests. 

Similarly in the instant case if the commission^ were 
to make a finding that rates not yet in effect \cause 
discrimination against interstate commerce, j such 
finding would not constitute compliance evdn in 
form—to say nothing of substance —for it would on 
its face be contradictory of the admitted facts\ As 
already said, the impossibility of complying with the 
statute, that is, of making a finding that State |rates 
ordered but not in effect now cause discrimination 

i 

goes to the proper interpretation of the statute; and 
shows that the intention was not to give the jcom- 
mission a preliminary power of review but soldly to 
confer authority to determine whether existing 
State rates cause discrimination against interstate 
commerce. 

i 
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II. IF CONGRESS HAD INTENDED TO CONFER AUTHORITY 
OVER PROSPECTIVE INTRASTATE RATES IT WOULD 
HAVE DONE SO IN CLEAR TERMS SIMILAR TO THOSE 
WHEREBY IT HAS CONFERRED AUTHORITY IN RESPECT 
OF PROPOSED INTERSTATE RATES 

Another fact having a decided bearing upon the 
proper interpretation of paragraph (4) of section 
13 is that the act, in dealing with interstate rates, 
contains a special provision giving the commission 
authority to suspend and investigate schedules 
filed by the carriers of proposed new rates. Origi¬ 
nally the act contained no such provision, but when 
Congress decided that, in addition to the act's 
primary provisions authorizing complaints and in¬ 
vestigations in respect of existing rates, it was desir¬ 
able to authorize investigations of proposed rates 
before they became effective, it did so in plain and 
unmistakable terms. The provision is contained 
in paragraph (7) of section 15 (above quoted in full) 
and reads in part: 

Whenever there shall be filed with the Com¬ 
mission any schedule stating a new individual 
or joint rate, fare, or charge * * * the 

Commission shall have * * * authority 

* * * to enter upon a hearing concern¬ 

ing the lawfulness of such rate, fare, charge 

* * *; and pending such hearing and 

the decision thereon the Commission * * * 

tnay suspend the operation of such schedule 
* * * but not for a longer period than 

seven months beyond the time when it would 
otherwise go into effect; and after full hearing, 
wdiether completed before or after the rate, 
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fare, charge * * * goes into effect, the 
Commission may make such order w^th ref¬ 
erence thereto as would be proper inja pro¬ 
ceeding initiated after it had become effec¬ 
tive * * *. ! 

! 

Clearly, if Congress had intended to confer author- 
ity upon the commission over proposed State rates, 
it would have done so in equally clear language. 


III. POWER IN THE FEDERAL COMMISSION OF PRELIMI¬ 
NARY REVIEW OVER PROPOSED RATES, WHOLLY! INTRA¬ 
STATE, PRESCRIBED BY STATE AUTHORITY, WOULD 
TRENCH MARKEDLY ON THE RESERVED RIGHTS OF THE 
STATES AND SHOULD NOT BE READ INTO THE STATUTE 

Coupled with the fact that the language of para¬ 
graphs (3) and (4) of section 13 does not permit of the 
construction attributed to them by petitioners, it 
should also be kept in mind that a power of review 
in the Federal commission to determine Whether 
State rates will or may discriminate against inter- 
state commerce before ever the State body can make 
them effective would encroach seriously on the re¬ 
served powers of the States and should not fee read 
bodily into the statute. 

That the act's provisions should be strictjy con¬ 
strued whenever trenching on State authority! is first 
off shown by the provisions of section 1 (2) wherein 
it is stated that the provisions of the act shall not 
apply: j 

(a) To the transportation of passengers or 
property, or to the receiving, delivering, stor¬ 
age, or handling of property, wholly j within 
one State and not shipped to or from a foreign 


18 


country from or to any place in the United 
States as aforesaid; 

While it is true that the Federal authority under 
the commerce clause is paramount even though 
trenching upon the reserved power of a State, yet it is 
well settled that Federal legislation so encroaching 
upon State authority will be strictly construed, that 
is, that it will be taken to supersede State authority 
only to the extent called for in plain terms. In 
Savage v. Jones , 225 U. S. 501, involving the question 
as to whether a State statute regulating the sale of 
food stocks was superseded by the national food and 
drugs act, Justice Flughes said at page 533: 

But the intent to supersede the exercise by 
the State of its police power as to matters not 
covered by the Federal legislation is not to be 
inferred from the mere fact that Congress has 
seen fit to circumscribe its regulation and to 
occupy a limited field. In other words, such 
intent is not to be implied unless the act of 
Congress fairly interpreted is in actual conflict 
with the law of the State. This principle has 
had abundant illustration. 

And in Illinois Central R. Co. v. Pub. Util. Comm., 
245 U. S. 493, it was said at page 510: 

In construing federal statutes enacted under 
the power conferred by the commerce clause 
of the Constitution the rule is that it should 
never be held that Congress intends to super¬ 
sede or suspend the exercise of the reserved 
powers of a State, even where that may be 
done, unless, and except so far as, its purpose 
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to do so is clearly manifested. Reid v. Colo¬ 
rado, 187 U. S. 137, 148; Cummings v. Chicago, 
188 U. S. 410, 430; Savage v. Jones, 22^ U. S- 
501; Missouri, Kansas & Texas Ry. j Co. v. 
Harris , 234 U. S. 412, 419. * * *. 

IV. THAT THE COMMISSION’S AUTHORITY IS NOT ONE OF 
PRELIMINARY REVIEW BUT SOLELY TO REMOVE DISCRIM¬ 
INATION WHEN ESTABLISHED IS BORNE OUT BY EXPLAN¬ 
ATORY STATEMENTS MADE BY CONGRESSMAN ESCH AND 
SENATOR CUMMINS DURING THE PASSAGE OF THE ESCH- 
CUMMINS BILL 

Prior to the passage of the Transportation Act, 
1920 (commonly known as the Esch-Cummins Act), 
which added paragraphs (3) and (4) to section 13 of 
the interstate commerce act, the commission j had in 
several cases operated indirectly upon intrastate 
rates to remove discrimination against interstate 
commerce. Houston, East & West Texas j. Ry. v. 
United States (the Shreveport Case), 234 U. S. 342; 
III . Cent. R. Co. v. P. U. Comm., 245 U. S. 493; 
American Express Co. v. Caldwell, 244 U. S. 617. In 
those cases the commission, acting under section 3 
(1), ordered the carriers to desist from charging rela¬ 
tively higher rates between specified interstate points 
than between specified intrastate points. It fixed 

i 

a maximum for reasonable interstate rates. The 
carriers established their interstate rates it that 
maximum, contending that they could not be com¬ 
pelled to reduce them further, or below what was 

i 

found reasonable, in order to equalize thejn with 
lower intrastate rates. The court held that so far as 
the carriers’ interstate rates conformed to what was 
found reasonable by the commission they were enti- 
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tied to maintain them, and that they were free to 
comply with the order by so adjusting their intra¬ 
state rates as to remove the forbidden discrimination. 
The above cases of course had to do only with ex¬ 
isting discrimination caused by existing State rates 
and this fact is important in view of the explanatory 
statements made during the passage of the said 
Esch-Cummins Act by Congressman Esch, then 
chairman of the House Committee on Interstate 
Commerce, and by Senator Cummins, then chair¬ 
man of the Senate Committee, upon presenting, re¬ 
spectively, the House and Senate bills. These ex¬ 
planatory statements are admissible under the rule 
laid down in Duplex v. Deering, 254 U. S. 443, 474- 
477. 

The following is a part of the speech by Mr. Esch 
before the House Committee of the Whole in con¬ 
nection with that part of his bill which dealt with 
the removal of discrimination caused by State rates 
(Cong. Rec. Vol. 58, p. 8317; MacVeagh on Trans¬ 
portation Act, 1920, p. 317): 

We also provide for the enactment into law 
of what is popularly known as the decision of 
the Supreme Court in the Shreveport case. 
Where intrastate rates constitute an undue 
burden, advantage, preference, or prejudice 
against interstate rates, such rates are declared 
to be unlawful. We have incorporated into 
law the decision of the court. * * *. 

The following is a part of the speech by Senator 
Cummins before the Senate, as in Committee of the 
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Whole, in connection with that part of his biljl 1 which 
dealt with discrimination caused by intrastate rates 
(Cong. Rec. Vol. 59, p. 142): 

Holding those general observations in mind, 
I come to the provision which the committee 
has made upon this subject and which it has 
recommended to the Senate. One more word, 
however, of a general character. 

The committee has attempted simply to ex¬ 
press the decisions of the Supreme Cpourt of 
the United States. We have not attempted 
to carry the authority of Congress beyond the 
exact point ruled by the Supreme Court in 
the cases to which I have referred; and the 
only thing we have done in the matter has 
been to confer upon the Interstate Commerce 
Commission the authority to remove the dis¬ 
crimination, when established in a proper pro¬ 
ceeding before that body—an authority which 
it does not now have. * * * 

MR. McKELLAR. The effect of section 43 
would be to abolish the railroad commissions 
of the various States, would it not, scj> far as 
rate making is concerned? 

1 The following taken from House Report No. ;650 (66 
Cong. Rec., 2nd Sess.) submitted with H. R. 10453! by Mr. 
Esch from Committee of Conference, shows the provisions 
of the House and Senate bills in question together with the 
changes made in conference: 

Section 415 of the House bill provided that the Commis¬ 
sion should have authority to make such findings and orders 
as might in its judgment tend to remove any unduCj advan¬ 
tage, preference, or prejudice as between persons or localities 
in interstate commerce, on the one hand, and intrastate or 
foreign commerce, on the other hand, or any unduej burden 


I 

i 

i 
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MR. CUMMINS. No; not at all. I think 
the Senator from Tennessee does not mean 
to imply that we have sought to abolish the 
State commissions or State authorities. We 
have not gone beyond the principle announced 
in the cases in the Supreme Court of the 

on interstate or foreign commerce; and that such findings or 
orders should be observed by the carriers, the law of any State 
or the decision or order of any State authority to the contrary 
notwithstanding. The Senate amendment provided that the 
commission shall make such findings and orders as will in its 
judgment remove any undue or unreasonable advantage, 
preference, or prejudice as between persons or localities in 
interstate or intrastate and foreign commerce, or any undue, 
unreasonable, or unjust discrimination against interstate or 
foreign commerce, and shall make the rates which in its 
judgment will remove such advantage, preference, or preju¬ 
dice. The Senate amendment further declared that nothing 
in this act shall be construed to amend, repeal, impair, or 
affect the existing laws or powers of the States or other local 
authorities in relation to taxation or the lawful police powers 
of the several States, including the power to make intrastate 
rates, except as provided otherwise in the interstate commerce 
act. 

The conference bill in section 416 provides that whenever 
the commission finds that any rate, fare, charge, classification, 
regulation, or practice causes any undue or unreasonable ad¬ 
vantage, preference, or prejudice as between persons or 
localities in intrastate commerce on the one hand and inter¬ 
state and foreign commerce on the other hand, or any undue, 
unreasonable, or unjust discrimination against interstate or 
foreign commerce, it shall prescribe the rate, fare, or charge 
or the classification, regulation, or practice in such manner 
as in its judgment will remove such advantage, preference, 
prejudice, or discrimination. The carriers are compelled to 
observe the orders of the commission, the law of any State, 
or the decision or order of any State authority to the con¬ 
trary notwithstanding. 
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United States, and we have simply given to 
the commission the authority to remdve the 
discrimination when established . As it is now 
all that can be done is for the commission to 
go forward from time to time and condemn 
and enjoin the State rates until they! finally 

i 

reach the level which, in the judgment] of the 

i 

commission, is no discrimination. |(Italics 

i 

ours.) 

The purpose, then, was merely to enajjt into 
statutory law the previous decisions of the Supreme 
Court, save that the commission was to bd given 
direct authority to remove discrimination when 
established. Since, therefore, those earlier decisions 
had to do with actual discrimination caused by actual 
rates, there could have been no intention td confer 
upon the Federal body a preliminary power of review 
before ever the State could put its orders into 
effect and before ever the actual fact as to ydiether 
or not the rates did discriminate against interstate 
commerce was tested out and established. 


i 


i 

i 


i 
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V. UNDER THE LONG-ESTABLISHED AND UNQUESTIONED 
PRACTICE OF THE COMMISSION, RECOGNIZED AND AP¬ 
PROVED BY THE COURTS, COMPLAINTS AS TO INTER¬ 
STATE RATES NOT ACTUALLY IN EFFECT, WERE, PRIOR 
TO THE ENACTMENT OF THE INVESTIGATION AND SUS¬ 
PENSION PROVISIONS OF THE ACT, HELD TO BE OUTSIDE 
OF THE COMMISSION’S JURISDICTION; AND THE SAME 
RULE SHOULD APPLY TO COMPLAINTS AGAINST STATE- 
MADE INTRASTATE RATES, SINCE THE INVESTIGATION 
AND SUSPENSION PROVISIONS ARE NOT APPLICABLE TO 
SUCH RATES. 

The complaint in this case, which the commission 
has rejected as prematurely presented, is clearly not 
entitled to consideration under the investigation and 
suspension provisions (paragraph (7) of section 15). 
The language of said statute exlcudes it. Paragraphs 
(3) and (4) of section 13 permit complaints to be filed 
bv carriers as to state-made rates, but do not authorize 
the presentation of such complaints before the rates 
brought in issue are actually in effect, the language, 
as hereinbefore pointed out, necessarily compelling 
the commission's position that before it may enter 
upon an investigation, the rates complained of must 
have already gone into effect. 

The complaint here in question is governed by the 
same restrictions as vrere applicable to complaints as 
to interstate rates under sections 8, 9 and 13 of the 
act, prior to the enactment of the investigation and 
suspension provisions in 1910. Complaints under the 
sections named, by their terms must be based on 
present or past—not future—conditions. 

The commission and the courts have consistently 
held that, except under the investigation and sus- 


25 


i 


i 
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pension provisions of the act, the commission jhad no 
jurisdiction to entertain a complaint against a ifate not 

j 

actually in effect. Obviously the cases bearipg upon 
this question must have arisen prior to 1916, since 
subsequent to that year applications for suspension 
of proposed rates under the amendment of that year, 
rather than complaints against the rates have been 
made. 

Prior to 1910, however, several complaints were 
presented to the commission against interstate rates, 
proposed but not yet in effect, and at the saipe time 
preliminary injunctions were sought to suspend the 
effectiveness of the rates, pending the investigation 

i 

and determination of their legality by the commis¬ 
sion. There was divergence of opinion among the 
courts before which the several injunction suits were 
brought as to whether or not the injunctioii should 

i 

issue deferring the effective date of the rates until 
after the commission could have made its; report. 
But there was no difference of opinion as to the lack 
of jurisdiction in the commission to begin cdnsidera- 
tion of a complaint against a rate not actually in 
effect. In certain instances, restraining orders have 
been suspended by the courts in order that the rates 

j 

might be made effective and the commission be 
thereby given jurisdiction to consider the legality of 
the rates in question. 

In Tift v. Southern Ry. Co ., 138 Fed. 753 (1^05), the 
United States Circuit Court for the Western District 
of Georgia had under consideration a suit fqr an in- 
junction to prevent the putting into effect of increased 
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freight rates of which the defendant carriers had made 
publication. The court thus recited the previous 
steps in the case (p. 756): 

On the 17th of April, 1903, the original bill 
was filed. * * * The averments, in brief, 

are that the defendant companies had pub¬ 
lished, and were to immediately put into 
effect, an increase of two cents a hundred 
pounds in the rate on lumber from Georgia 
points to points of delivery on the Ohio River 
and beyond; that the threatened advance was 
unjust and excessive, and would result in irrep¬ 
arable injury. An injunction was sought upon 
the ground that the contemplated action of 
defendants was in violation of the act of Con¬ 
gress to regulate commerce. A temporary 
restraining order was issued, with the usual 
rule calling upon the respondents to show cause 
why the injunction sought by the bill should 
not be granted. * * * A hearing was had 

upon the demurrer, and also upon the evidence 
submitted by both parties. By interlocutory 
decree entered on the 16th day of May, 1903, 
it was held * * * that the demurrer be 

overruled; that the bill, with amendments, be 
retained in the files of the court; and that the 
temporary injunction be dissolved. The rea¬ 
sons which moved the court to take this action 
were stated in the opinion that day filed. 
Among them was the statement that the in¬ 
crease of rates had not been actually imposed. 
The decree concluded with the following 
clause: 

“In case the respondents shall enforce the 
rates complained of and the complainants shall 
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make proper application to the Interstate 
Commerce Commission to redress their alleged 
grievances, etc.” * * * j 

Upon the dissolution of the restraining order, 
to wit, on the 22nd of June, 1903, the respond¬ 
ents at once made the advanced rates effective. 
On the day following the complainants pre¬ 
sented to the Interstate Commerce Cbmmis- 
sion their complaint and their prayer that the 
advance be declared to be excessive, unjust 
and unreasonable. * * * ! 

I 

It is apparent that the injunction in this case was 
withheld and the advanced rates permitted to !go into 
effect because the court recognized the lack of juris¬ 
diction in the commission to receive a complaint as 
to a rate prior to its going into effect. Upoii disso¬ 
lution of the restraining order of June 22, 1903, the 
advanced rates were at once made effective and, on 
the following day the complaint was presented to the 
commission. | 

Judge Newman in considering the case of! M. C. 

l 

Kiser Co. v. Central of Georgia Ry. Co., et dl., 158 
Fed. 193, in the Circuit Court for the Northern Dis- 
trict of Georgia in December, 1907, called attention 
to the procedure in the Tift Case, supra, and under¬ 
stood that the injunction in said case was with¬ 
drawn in order that the rates complained of might 
be put into actual effect and the commission be 
thereby given jurisdiction to receive and investigate 


j 
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a complaint as to their unreasonableness and preju¬ 
dicial character. Judge Newman says (p. 197): 

The Tift case, cited above, was a bill in the 
Southern district of this state seeking to en¬ 
join an increase in freight rates by the defend¬ 
ant railway companies on yellow pine lumber. 
In that case a restraining order was granted in 
the Circuit Court, but the same was dissolved to 
allow application to be made to the Interstate 
Commerce Commission for relief. (Italics 
ours.) 

In Jewett Bros. v. Chicago , I\I. ci* St. P. Ry. Co., 156 
Fed. 160 (1907), the court had before it a suit to 
enjoin the putting into effect of higher rates of which 
the defendant railroads on or about May 26, 1907, 
gave notice as required by the interstate commerce 
act, that at the expiration of 30 days, would be put 
into effect. The bill of complaint alleged that the 
existing rates were fair and reasonable and that the 
proposed new rates were unreasonable and discrimi¬ 
natory. A restraining clause in the order to show 
cause prevented the proposed rates which were to go 
into effect on June 27, 1907, from becoming effective. 
Upon the hearing of the order to show cause why 
temporary injunction should not issue, the parties 
filed a stipulation as to the facts and submitted the 
case for final hearing upon the bill of complaint, a 
demurrer thereto and said stipulation. 

In considering its jurisdiction to decide whether 
the proposed rate was lawful, and referring to the 


commission’s authority in this regard, the! court 
said (p. 165): j 

* * * It is only when upon complaint 

the Interstate Commerce Commissiorj. finds 
that the carrier is demanding, charging or 
collecting rates in violation of law, th&t this 
power to interfere with the rates arises!. The 
carrier can not he said to he demanding , charging 
or collecting a rate until it has been put into 
effect. It results that the Interstate Commerce 
Commission has nothing to do with th\e rates 
which are not in effect , or, in other words j, which 
are not being demanded , charged or collected 
by the carrier. It is unnecessary to Remark 
that the Interstate Commerce Commission is 
not a court of law or equity. * * * (Italics 

ours.) 

The court discussed the power of the courts to 
suspend the operation of interstate commerce rates 
pending their consideration by the commission, and 
said (p. 167): j 

i 

It results from the foregoing remarks that 
it is the opinion of this court that the cdurt has 
jurisdiction of the case made by the pleadings 
both as a court of the United States and as a 
court of equity. Coming to the merits, the 
court is prohibited from going into an investi¬ 
gation of the lawfulness of the proposed rate 
complained of for the reason that it has not 
been asked to do that, and the case has not 
been tried nor has evidence been taken on 
that theory. The relief asked is that the court 
enter a final decree enjoining the defendant 
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from putting into effect the proposed rates 
complained of until the Interstate Commerce 
Commission decides the controversy arising 
upon the petition of complainant filed on or 
about July 8, 1907. Complainant, by its 'peti¬ 
tion aforesaid is not complaining of any rates 
of the defendant which are now in effect, and 
being demanded, charged or collected by it, but is 
complaining of rates which the defendant intends 
to put in effect in the future, being the same 
rates that are complained of in this action. In 
accordance with what has been said heretofore 
in; this opinion this court is of the opinion that 
the Interstate Commerce Commission possesses 
no power or authority to pass upon the lawfulness 
of a rate merely threatened to be put in effect by 
the carrier. Such Commission does not possess 
such power as a court of law or equity, nor has 
such power been conferred upon it by law. 
This court, therefore, will not enjoin the 
defendant from putting into effect the pro¬ 
posed rates complained of, as prayed, as the 
tribunal whose power is invoked has no juris¬ 
diction to decide the question presented to it, and 
the issuance of an injunction would prevent the 
Interstate Commerce Commission from ever 
obtaining jurisdiction to investigate the lawful¬ 
ness of the rate complained of. (Italics ours.) 

The bill was dismissed for want of equity. 

This Case recognizes the lack of jurisdiction in the 
commission to give consideration to a proposed rate 
which by reason of a restraining order or temporary 
injunction is prevented from going into effect, and 
the court refrained from issuing the injunction to defer 


the effective date of the proposed increase until the 
commission could pass upon the validity of s4me, for 
the reason that, in the opinion of the court,; such a 
deferring of the effective date would create a deadlock 
and prevent the commission from ever haviiig juris¬ 
diction to determine the legality of the proposed rate. 

i 

In Kiser v. Central of Georgia Ry. Co ., 158 Fed. 193 
(1907), the Circuit Court for the Northern iDistrict 
of Georgia considered the action brought by! certain 
shippers against various railroads to restrain Ifhe put¬ 
ting into effect of proposed increases in interstate 

% 

rates on merchandise, which rates, although an¬ 
nounced, were not yet in effect. In deciding the 
case the court said (p. 198-199): 

It appears, therefore, that the court might 
properly enjoin carriers from establishing, or 
increasing to, an unreasonable rate, j at the 
same time leaving the matter in such shape 
as that the Interstate Commerce Commission 
may ultimately determine whether tjie con¬ 
templated increase is just and reasonable. 
* * In my judgment the restraining order 
should remain in force a reasonable lehgth of 
time to allow the complainants to present this 
matter to the Interstate Commerce Com¬ 
mission, and in the meantime the case will 
be stayed until a determination by that body 
as to whether the proposed rate is reasonable 
and proper, and as to what is a reasonable 
rate. 

i 

Pursuant to the suggestion of the court, as above 

i 

quoted, the matter of the reasonableness of tjhe pro- 
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posed rates was taken before the commission and 
passed upon in M. C. Kiser Co. v. Central of Georgia 
Ry. Co., 17 I. C. C. 430, the restraining order re¬ 
ferred to in the opinion reported in 158 Fed., supra, 
being suspended subsequent to said opinion, but 
before the complaint was filed with the commission. 

In the report of the case by the commission to be 
found in 17 I. C. C. J^SO, the commission says, after 
outlining the general situation (p. 431): 

Following discussions between the carriers, 
as hereinafter appears, tariffs were issued by 
defendants providing that, effective May 1, 
1905, all commodity rates on boots and shoes 
from eastern points to the southeast would be 
withdrawn and a carload-commodity rate of 
93 cents applied to Atlanta; the less-than- 
carload rate to that point as well as the any- 
quantity rate to other points in Atlanta 
territory to be first class. Upon the applica¬ 
tion of complainants the United States circuit 
court for the northern district of Georgia 
issued a temporary restraining order on April 
29, 1905, against this advance, and after a 
hearing before that court it was ordered, on 
December 21, 1907, that the temporary in¬ 
junction theretofore issued—“ should remain 
in force a reasonable length of time to allow 
complainants to present this matter to the 
Interstate Commerce Commission, and in the 
meantime, the case here will be stayed until 
a determination by that body as to whether 
the proposed increase in rates is reasonable 
and proper, and as to what is a reasonable 
rate.” 
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Complainants contemplating a proceeding 
before the Commission, as suggested by the 
court, it was found that as a result of this 
injunction the advanced rates had been can¬ 
celed, thus rendering presentation of a complaint 
to the Commission against them impossible, 
and upon motion of counsel for defendants 
that the injunction be dissolved it was ordered 
by the court on June 26,1908, that the restrain¬ 
ing order theretofore issued should be so rriodified 
as to permit the establishment of the advanced 
rates in the manner prescribed by the act to 
regulate commerce, but that the injunction 
against the collection thereof should! stand 
until further order of the court. The proposed 
advanced rates above referred to were accordingly 
established in proper form, effective September 
16, 1908, and this complaint was filed with 
the Commission September 19, 1908. lit was 
stipulated by the respective parties that the 
case should be decided by the Cominission 
upon the record as presented to the! court, 
with certain additions that have since been 

i • 

made. (Italics ours.) 

Thus in this case the commission in effect declared, 

i 7 

in 1909, that it had no jurisdiction to consider a 
complaint of unreasonableness against rates proposed 
but not in effect because of a restraining order, and 
it will be noted that the complaint suggested by the 
court was not filed until after the proposed nCw rates 
had become effective. Also that the court, recogniz¬ 
ing the lack of jurisdiction of the commission over 
rates not yet in effect, suspended its injunction in 
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order to permit the rates to go into effect, and that 

i 

the commission, as soon as the rates became effective, 
accepted jurisdiction of a complaint against them and 
passed upon the legality thereof. 

In Columbus Iron & Steel Co. v. Kanawha <£ M. 
Ry. Co., 171 Fed. 713 (1909), the United States 
Circuit Court for the Southern District of West 
Virginia considered a motion for preliminary injunc¬ 
tion and a demurrer to bill of complaint seeking 
an injunction to restrain the defendant railroad 
company from filing with the Interstate Commerce 
Commission a certain proposed schedule of joint 
rates on coal shipments between West Virginia 
points aqd the Great Lakes, and from proceeding 
in any wise to put such proposed rates into effect. 
It was proposed to file the rates with the Interstate 
Commerce Commission on April 12, 1909, and the 
suit was filed on April 10, 1909. A temporary 
restraining order issued to prevent the filing of the 
rates pending hearing on order to show’ cause on 
April 23, 1909. The court considered the case 
upon the return of the order to show’ cause and the 
demurrer to the petition, and on page 720 quotes 
from Judge New’man’s opinion in the Kiser case, 
158 Fed. 198, to the following effect: 

The court might properly enjoin carriers 
from establishing or increasing to an unrea¬ 
sonable rate, at the same time leaving the 
matter in such shape as that the Interstate 
Commerce Commission may ultimately de¬ 
termine whether the contemplated increase 
is just and reasonable. 
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Continuing, the West Virginia court said: 

The difficulty about such a jurisdiction is 
that it is utterly impracticable as applied to 
the present case. The Interstate Commerce 
Commission has been vested with no jurisdiction 
to determine whether a “ contemplated” rate is 
reasonable or the reverse. Section 15 of the act, 
as amended June 29,1906, limited the powers of 
the Commission to an investigation and\ action 
upon rates and charges u demanded, changed, or 
collected” by a common carrier, and could have 
no application to rates which have not yet been 
filed, but notice of whose filing had been given . 
So that Judge Newman’s opinion is no authority 
for the power of injunction here invoked but on 
the contrary the investigation of the question of 
reasonableness by the Interstate Commerce Com¬ 
mission could never occur if injunction pre¬ 
vented the filing of the rates before thdt body . 
(Italics ours.) 

i 

The court then quotes from the Jewett case, 1^6 Fed. 
165, to the effect that under the statute the'carrier 
could not be said to be demanding, charging and 
collecting a rate (thus giving the commission juris¬ 
diction to hear a complaint against the legality of 
such rate), until the rate has been put into! effect; 
that the Interstate Commerce Commission has 
nothing to do with the rates which are not in effect, 
or in other words, which are not being demanded, 
charged, or collected by the carrier. (Set out in this 
brief, p. 28.) The court continues (p. 721): j 

And upon the theory that, as the Interstate 
Commerce Commission can not act uport a rate 
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not in effect , a circuit court of the United States 
has jurisdiction to enjoin the filing and en¬ 
forcement of an alleged unreasonable rate if a 
proper case therefor is made, Judge Carland 
delivered his opinion to that effect, although 
dismissing the bill because it did not seek the 
court’s determination of the alleged unreason¬ 
ableness of the proposed rates. This opinion 
seems clearly to predicate the power of the 
court to determine the reasonableness of a pro¬ 
posed rate upon the failure of the interstate com - 
merce act to provide that the commission thereby 
created could suspend a rate pending investiga¬ 
tion of its reasonableness. It may be freely ad¬ 
mitted that this omission constitutes a defect 
in the interstate commerce act. In the report 
of the Interstate Commerce Commission of 
1908, at page 10, the following language oc¬ 
curs: 

“In our last annual report attention was 
called to the fact that this Commission had no 
authority to restrain an advance in rates or a 
change in rule or regulation which imposes an 
additional burden. Railways may establish 
whatever interstate rates they choose. No 
proceeding can be begun before this Commis¬ 
sion until the schedule establishing the rate 
has been filed. The order of the Commission, 
when made, cannot take effect in less than 30 
days. If the investigation is to be one in 
reality as well as in name, if all parties are to 
be fully heard as they should be, several vreeks, 
and usually several months, must elapse before 
a conclusion resulting in an order can be 
reached. Meantime the rate established by 


the carrier remains in effect. No carrier Should 
be required to reduce its rates without a fair 
hearing. Neither, in our opinion, should the 
public be required to pay advanced rates! with¬ 
out opportunity for a fair hearing. It jwould 
be easy to multiply instances and illustrations 
showing the confusion and discrimination 
which now exist. We renew our recoriimen- 
dation of one year ago that this Commission 
be given authority to restrain the advance of 
a rate or a change of a rule, regulation, or 
practice pending proceedings before it to de¬ 
termine the reasonableness of the advance of 
(or) the change, and we earnestly call atten¬ 
tion to the necessity for immediate action.” 

Continuing, the court said: 

It is fundamental that defects in legislation 
can only be amended by the legislative power 
and it is not within the power of a court to 
extend its jurisdiction because the exigencies 
resulting from a piece of congressional legis¬ 
lation may seem to demand aid. That!prob¬ 
lem is for Congress alone. It is to be remem¬ 
bered, as already pointed out, that the power 
invoked in this case did not exist prior to the 
passage of the interstate commerce aci; and 
if the grant of such power cannot be found 
in that act it does not exist. 

In conclusion, the court said (p. 723): 

I conclude, therefore, that a proper con¬ 
struction of the act of February 4, 11887, 
forbids the exercise of jurisdiction in d case 
like the present, because it is inconsistent 
with the purposes of that act, as expressed 


therein and as construed and expounded by 
the Supreme Court of the United States in 
the leading cases of Texas & P. R. Co. v. 
Abilene Cotton Oil Co., 204 U. S. 436, and 
Southern Ry. Co. v. Tift, 206 U. S. 428. 

j 

The temporary restraining order was thereupon dis¬ 
solved and the bill dismissed for want of jurisdiction. 

We submit that under the above authorities, the 
commission was correct in its position that, except 
: n cases to which the investigation and suspension 
provisions are applicable, it has no jurisdiction to 
receive and proceed with the consideration of com¬ 
plaints as to rates not yet in effect, and that the 
complaint involved in the case at bar comes clearly 
within the rule, and was properly rejected. 

It should be borne in mind that the cases above 
cited grew out of intrastate rates made by carriers 
upon their own initiative, whereas the case at bar 
growls out of intrastate rates ordered by the legally 
constituted rate-making authority of a sovereign 
State. In the cases cited the jurisdiction of the com¬ 
mission over the intrastate rates was held to be limited 

i 

to such rates as are actually in effect; and in the case 
at bar we submit that the statute should certainly 
be not less strictly construed, and that its meaning 
should in no w r ay be enlarged by construction which 
would unnecessarily increase interference with State 
authority. 

CONCLUSION 

In conclusion, wre again call attention to the lan¬ 
guage used by the Supreme Court in Illinois Central 


R. R. Co. v. Public Utilities Commission , 245 U. S. 
493, 510, as follows: 

In construing Federal statutes enacted lender 
the power conferred by the commerce clause 
of the Constitution the rule is that it should 
never be held that Congress intends to super¬ 
sede or suspend the exercise of the reserved 
powers of a state even where that may be done, 
unless, and except so far as, its purpose to do 
so is clearly manifested. Reid v. Colorado, 
187 U. S. 137, 148; Cummings v. Chicago j 188 
U. S. 410, 430; Savage v. Jones , 225 U. S. j 510; 
Missouri , Kansas & Texas Ry. Co. v. Harris, 
234 U. S. 412, 419. 

i 

We submit that in this case the lower court has 
signally failed to comply with the rule laid down by 
the Supreme Court in the language above quoted. 

For the reasons above stated we respectfully re¬ 
quest that the petition be dismissed. j 

Nelson Thomas, 

For Interstate Commerce Commission. 

Daniel W. Knowlton, 

Of Counsel. 
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Statement. 

This is an appeal by the Interstate Commerce Com¬ 
mission from an order of the Supreme Court of the 
District of Columbia entered on September 2G, 1929, 
directing* that a peremptory writ of mandamusj issue 
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commanding appellant to take jurisdiction of a peti¬ 
tion theretofore filed with it by appellees. Appellees 
are common carriers by railroad engaged in intrastate 
commerce in the State of Montana and in interstate 
and foreign commerce to, from and through Montana, 
and the petition which they filed with appellant prayed 
that appellant institute an investigation to determine 
whether or not certain reduced rates and charges pre¬ 
scribed by the Board of Railroad Commissioners of 
the State of Montana for the transportation of pe¬ 
troleum and petroleum products intrastate in Mon¬ 
tana cause unjust discrimination against persons and 
localities shipping similar commodities in interstate 
commerce, or cause undue discrimination against in¬ 
terstate or foreign commerce, in violation of Section 
13 of the Interstate Commerce Act. Appellant refused 
to take jurisdiction of the petition or to proceed with 
such an investigation on the ground that said reduced 
intrastate rates are not actually being charged and 
collected by appellees. 

The question involved is whether appellant is re¬ 
quired or has the right under Section 13 of the Inter¬ 
state Commerce Act to take jurisdiction of and pro¬ 
ceed with such an investigation as prayed for by ap¬ 
pellees although the collection of the intrastate rates 
complained of as unjustly discriminatory against in¬ 
terstate commerce is restrained bv the Federal Court 
until an application of the appellees for an interlocu¬ 
tory injunction can be heard and determined by a 
court of three judges as provided by statute, which 
application for interlocutory injunction is that the 
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collection of the reduced intrastate rates be enjoined 
until and only until the Interstate Commerce Coipmis- 
sion has determined the Section 13 petition which ap¬ 
pellees filed with that Commission as stated above. 

The Facts of the Case. | 

I 

Appellees do not consider the statement of the case 
contained in appellant’s brief to be sufficiently full and 
complete to present the questions for review and there¬ 
fore make the following statement: 

On March 19, 1929, the Board of Railroad Commis¬ 
sioners of the State of Montana, in a proceeding pend¬ 
ing before it in which it had jurisdiction, entered a 
formal order which required appellees on or before 
April 17, 1929, to establish and thereafter maintain 
for the transportation of petroleum and petroleum 
products, in carloads, between points in the Sthte of 
Montana the new scale of rates set forth in its prder 
(Rec*. pp. 7-8,14). The petroleum and petroleum prod¬ 
ucts’ rates which move the great bulk of the traffic in¬ 
trastate in Montana and interstate to and from Mon¬ 
tana are, generally speaking, the same for liaijils of 
equal length (Rec. pp. 8, 9), and the effect of the 
Montana Commission’s said order is to very substan¬ 
tially reduce the Montana intrastate rates below the 
rates on the same commodities for hauls of equal dis¬ 
tances in interstate commerce to and from Montana. 
The reduction made by the Montana Commission in 
the case of refined petroleum rates amounts t|o ap¬ 
proximately 29 per cent (Rec. pp. 9-10). This dispar¬ 
ity between the interstate and intrastate rates for 


i 
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equal hauls which would result from the application 
of the reduced intrastate rates ordered by the Mon¬ 
tana Commission appellees allege would result in 
undue discrimination against persons and localities 
in interstate commerce and in undue preference to 
persons and localities shipping in Montana intrastate 
commerce, in violation of Section 13 of the Interstate 
Commerce Act (Rec. p. S), and the reduction in the 

intrastate rates ordered bv the Montana Commission 

•> 

would result in revenue losses to the appellees of from 
$400,000 to $500,000 per annum (Rec. p. 11). 

On April 15, 1929, appellees filed with appellant a 
petition under Section 13 of the Interstate Commerce 
Act, setting forth the above and other facts, copy of 
which petition is found at page 7 of the Record, pray¬ 
ing that appellant institute an investigation with re¬ 
spect to the matters and things therein set forth and 
that it declare the reduced intrastate rates ordered 
by the Montana Commission to be unjustly discrimi¬ 
natory against interstate commerce in violation of 
Section 13 of the Interstate Commerce Act and that 
it prescribe the charges for intrastate transportation 
in Montana which would avoid such unjust discrimi¬ 
nation. 


On the same day that appellees filed said Section 13 
petition with appellant, and two days before the re¬ 
duced intrastate rates were to become effective under 
the Montana Commission’s order, appellees filed a 
bill in equity in the United States District Court for 
Montana against the members of the Montana Com¬ 
mission and the Attorney General of that State, copy 
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of which is found at page 15 of the Record. Thi$ bill 
alleged the action of the Montana Commission ift or¬ 
dering a reduction in the intrastate rates to a level 
very substantially below the interstate rates applica¬ 
ble to the transportation of the same commodities in 
interstate commerce to and from Montana, the lbsses 
rhich would result therefrom to appellees, tliai the 


w 


reduced intrastate rates would result in unlawful dis¬ 
crimination against persons and localities in interstate 
commerce and against interstate commerce generally 
in violation of Section 13 of the Interstate Commerce 
Act, that appellees had filed a Section 13 petition |with 
appellant to have it determine the question of uirjust 
discrimination against interstate commerce, that the 
Montana Commission and the Attorney General 
threaten to commence a multiplicity of actions 
against appellees to collect penalties provided bj T the 
Montana statutes for failure to comply with orders 
of the Montana Commission, and that appellees would 
be irreparably damaged if appellant later founcl the 
reduced intrastate rates unlawful and their collection 
is not meanwhile enjoined. Appellees’ bill played 
for a temporary restraining order to prevent] the 
Montana Commission and the Attorney General from 
enforcing said order until appellees could apply to 
a three-judge court for an interlocutory injunction 
restraining the enforcement of said order “ until and 
only until the Interstate Commerce Commission has 
determined the Section 13 case” filed by appellees 
with the Interstate Commerce Commission (Rec. p. 21). 

On April 15, 1929, the Honorable Charles N. Pray, 
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one of the judges of the United States District Court 
for Moiitana, entered a temporary restraining order 
in said proceeding enjoining the members of the Mon¬ 
tana Commission and the Attorney General, until the 
said application for an interlocutory injunction is 
heard and determined by three judges, from putting 
into effect the reduced scale of intrastate rates ordered 
by the Montana Commission (Rec. p. 22). 

This temporary restraining order is still in effect, 
the appellees not yet having had an opportunity to 
apply to a three-judge court for the interlocutory in¬ 
junction prayed for in their bill of complaint, due to 
the following circumstances: 

On May 31, 1929, Honorable George M. Bourquin, 
another judge of the United States District Court for 
Montana, without the assistance of two other judges, 
dismissed appellees’ said bill of complaint, whereupon 
appellees applied to the Supreme Court of the United 
States 1 for leave to file a petition for a writ of man¬ 
damus against Judge Bourquin to annul and set aside 
.hi* order of May 31, 19*29, dismissing the bill of com¬ 
plaint, and to secure the convening of a three-judge 
court, as provided by Section 266 of the Judicial Code, 
to hear appellees’ application for an interlocutory in¬ 
junction. On June 13, 1929, the Honorable Willis 
Van Devanter, Associate Justice of the Supreme Court 
of the United States, entered an order reinstating the 


temporary restraining order issued by Judge Pray on 
April 15, 1929, and continuing the same in effect until 
the first motion day of the October, 1929, term of the 
Supreme Court of the United States and until said 
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petition for writ of mandamus should be disposed of, 
without prejudice to the power of Judge Bourqjiin in 
the meantime to convene a ihree-judge court to hear 
appellees’ a])plication for an interlocutory injunction 
(Rcc. pp. 4, 5). On July 2, 1929, appellees applied to 
the United States District Court for Montana tp con¬ 
vene such a three-judge court (Eec. p. 29), and on Au¬ 
gust (i, 1929, Judge Bourquin rendered a decision de¬ 
clining to do so, copy of which is found in the Record 
at page 30. 

Subsequent to the entry of the order by the Supreme 
Court of the District of Columbia from which this ap¬ 
peal is taken, the Supreme Court of the United States, 
on December 2, 1929, rendered a decision in thq man¬ 
damus proceeding against Judge Bourquin requiring 
him to vacate his decree dismissing appellees’ bill of 
complaint and directing the District Court of Montana 
to assemble a court of three judges to hear and de- 

j 

termine appellees’ application for an interlocutory in¬ 
junction. This decision of the Supreme Court of the 
United States is reproduced in the Appendix to this 
brief. j 

On June 10, 1929, appellant decided in conference 
that the Section 13 petition filed with it by appellees 
was premature for the reason that the issuance!of the 
temporary restraining order by Judge Pray presented 
the reduced intrastate rates prescribed by the Montana 
Commission from becoming effective and consequently 
appellant had no jurisdiction to consider said petition 
or to enter upon the investigation prayed fof (Rec. 
p. 5). On June 20, 1929, appellees filed a petition for 
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rehearing and reconsideration with appellant and a 
brief setting forth arguments to support their conten¬ 
tion that appellant had complete jurisdiction under 
Section 13 to consider appellees’ petition and to pro¬ 
ceed with the investigation prayed for therein. On 
July 8, 1929, appellant in conference denied appellees’ 
petition (Rec. p. 6). 

Thereupon, on July 23, 1929, appellees filed in the 
Supreme Court of the District of Columbia their peti¬ 
tion for a writ of mandamus to require appellant to 
exercise the jurisdiction conferred upon it by Section 
13 of the Interstate Commerce Act and to enter upon 
the investigation prayed for by appellees in their Sec¬ 
tion 13 petition (Rec. pp. 1, 28). The case was de¬ 
termined by the lower court on appellees’ petition for 
writ of mandamus, as amended (Rec. pp. 1, 28), appel¬ 
lant’s answer thereto (Rec. pp. 25, 32), appellees’ de¬ 
murrer to the answer (Rec. pp. 28, 32), and the stipu¬ 
lation of the parties to the effect that appellees are not 
actually collecting the reduced intrastate rates because 
of the temporary restraining order (Rec. p. 33). 

On September 26, 1929, the Honorable Wendell P. 
Stafford, Associate Justice of the Supreme Court of the 
District of Columbia, entered an order directing that a 
peremptory writ of mandamus issue commanding ap¬ 
pellant to take jurisdiction of appellees’ Section 13 pe¬ 
tition as properly before it under the statute (Rec. p. 
33). From this order the Interstate Commerce Com¬ 
mission has taken this appeal. 
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ARGUMENT. 


The Supreme Court of the District of Columbia has 
the power to direct the Interstate Commerce Commis¬ 
sion by mandamus to proceed to adjudicate aj cause 
which it has erroneously declared not to be within 
its jurisdiction. 

i 

i 

Appellant in its answer to the petition for writ of 
mandamus states that. Section 13 of the Interstate 
Commerce Act imposes no right or duty uponjappel- 
lant to proceed with the investigation prayed tor by 
appellees (Rec. p. 27). It is clear that appellant’s re¬ 
fusal to proceed with the investigation is due solely to 
the belief that it has no jurisdiction. If appellant is in 
error as to this the Supreme Court of the District of 
Columbia has the ])ower to direct appellant by man¬ 
damus to take jurisdiction of appellees’ petition and 
to proceed with the investigation prayed for therein. 
See: 

j 

I. C. C. r. U. 8. ex rel. Humbolt Steamship Co., 
224 U. S. 474. 

! 

U. S. ex rel. Louisville Cement Co. v. 1.\C. C. f 
246 U. S. 63S. 

i 

U. S. ex rel. Kansas City Southern Ry. j Co. v. 
I. C. C., 252 U. S. 178. | 

I 

Appellees are not asking the Court to indicate to 
appellant in any way how it shall exercise its discre- 


i 

j 

i 

i 

i 

i 
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tion or what decision it shall make in the investigation 
which appellees request it to institute. Appellees 
merely ask the Court to require appellant to take juris¬ 
diction, conduct an investigation and proceed in the 
manner required by law. 

As appellant does not question the foregoing propo¬ 
sitions no further argument is necessary. 



It is Appellant’s Right and Duty to Take Jurisdiction 

of Appellees’ Petition. 

Paragraphs (3) and (4) of Section 13 of the Inter¬ 
state Commerce Act (Title 49 U. S. C. A.) give the 
right to and impose the duty upon appellant to take 
jurisdiction of appellees’ petition and to proceed with 
the investigation prayed for therein. 

Statute Involved. 


These two paragraphs of Section 13 of the Interstate 
Commerce Act, insofar as material to the issues here 
involved, read as follows: 


“(3) Whenever * * * in any investigation 
instituted upon petition of the carrier con¬ 
cerned, which petition is hereby authorized to 
be filed, there shall be brought in issue any rate, 
fare, charge, classification, regulation, or prac¬ 
tice, made or imposed by authority of any State 
* * * the Commission, before proceeding to 
hear and dispose of.such issue, shall cause the 
State or States interested to be notified of the 
proceeding. * * * 
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I 

I 

i 

i 

i 


“(4) Whenever in any such investigation the 
Commission, after full hearing, finds thht any 
such rate, fare, charge, classification, regulation, 
or practice causes any undue or unreasonable 
advantage, preference, or prejudice as between 
persons or localities in intrastate commence on 
the one hand and interstate or foreign commerce 
on the other hand, or any undue, unreasonable 
or unjust discrimination against interstate or 
foreign commerce, which is hereby forbidden 
and declared to he unlawful, it shall prescribe 
the rate, fare, or charge, or the maximum or 
minimum, or maximum and minimum, thereafter 
to be charged, and the classification, regulation, 
or practice thereafter to be observed, iij such 
manner as, in its judgment, will removcj such 
advantage, preference, prejudice, or discrimina¬ 
tion. Such rates, fares, charges, classifications, 
regulations, and practices shall be observed 
while in effect by the carriers parties tb such 
proceeding affected thereby, the law of any 
State or the decision or order of any Stajtc au¬ 
thority to the contrary notwithstanding.” I (Ital¬ 
ics ours). 

i J 

i 

The Reduced Intrastate Rates Were Made an\l Im¬ 
posed by State Authority and Have Been Brought 
in Issue. 

The Montana Commission’s order (Rec. p. 14) un¬ 
conditionally requires appellees to establish and fhere- 
after maintain and apply intrastate rates and charges 
not in excess of those set forth in its order. By its ex¬ 
press terms the order becomes effective on Aptfil 17, 
1929. The order has not been recalled or modified by 
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the Montana Commission and is actually outstanding 
as its last declaration on the subject (Rec. p. 5), and 
there is nothing further that the State of Montana 
could do to make or impose the reduced intrastate 
rates. Section 13 reads in the disjunctive so it is suffi¬ 
cient if the rates were either made or imposed by au- 

thoritv of the state. The reduced intrastate rates 
•/ 

were both “made” and “imposed” by state authority 

i i 

and have been “brought in issue” by appellees through 
tiling their petition with appellant. 

The Effect of the Temporary Restraining Order. 


It is essential to clearlv understand the nature and 
effect of the temporary restraining order issued by the 
Federal Court. 

The prayer of appellees’ bill of complaint in the 
Federal Court is that the members of the Montana 
Commission and the Attorney General of Montana be 
enjoined from bringing any actions to enforce said re¬ 
duced scale of intrastate rates or to prevent appellees 
from charging and collecting the existing intrastate 
rates 


“until and only until the Interstate Commerce 
Commission has determined the section IS case 
brought by plaintiffs herein unless it be de¬ 
termined in said proceeding by the Interstate 
Commerce Commission that the proposed scale 
of rates would unlawfullv discriminate against 
interstate commerce or persons or localities in 
interstate commerce and direct the establish¬ 
ment or permit the establishment ot* intrastate 
rates on a higher basis than the proposed scale, 


I 


! 

i 

| 

in which event plaintiffs pray that said defend¬ 
ants be perpetually enjoined and restrained 
from enforcing the scale of rates provided in 
said Order No. 1533” (Rec. p. 21). j 

i 

| 

Section 380, Title 28, of the United States Coda pro¬ 
vides that an interlocutory injunction such as prayed 
for in appellees’ bill of complaint can be issued only 
by a court of three judges, but one judge can isjsue a 
temporary restraining order in such cases to remain in 
effect only until the application for the interlocutory 
injunction can be made to the court of three judges. 
Such a temporary restraining order was issued on 
April 15, 1929, by Judge Pray restraining the meihbers 
of the Montana Commission and the Attornev General 

* i 

from putting into effect the Montana Commission’s 
reduced schedule of rates only “until the plaintiffs’ 
(appellees herein) application for an interlocutory' in¬ 
junction he heard and determined by three judges , as ’ 
provided by statute” (Rec. p. 23). This temporary 
restraining order is still in effect. 

The temporary restraining order was granted upon 
the condition that appellees file bonds conditioned that 
appellees shall pay all damages caused by thejm by 
reason of the issuance of the temporary restraining 
order in the event it should eventuallv be decided that 
the temporary restraining order was unlawfully is¬ 
sued. These bonds were given (Rec. pp. 4, 23, 24). 

In case the temporary restraining order ncj>w in 
existence should be dissolved through the refusal of 
the court of three judges to grant the interlocutory in¬ 
junction prayed for appellees are required by law to 
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refund to shippers the difference between the intra¬ 
state rates collected and the reduced intrastate rates 
ordered by the Montana Commission, and this ref mid 
will hare to be wade bark to April 17,1020 , the effective 
date of the Montana Commission's order. On the 
other hand, if the interlocutory injunction is granted 
by the court of three judges the collection of the re¬ 
duced intrastate rates will be enjoined only until ap¬ 
pellant in a Section 13 case determines the question of 
whether the reduced intrastate rates ordered bv the 


Montana Commission result in unjust discrimination 
against interstate commerce in violation of Section 13. 
In that case if appellant proceeds with appellees’ Sec¬ 
tion 13 petition and finally determines that the re¬ 
duced intrastate rates ordered by the Montana Com¬ 
mission do not result in unjust discrimination against 
interstate commerce in violation of Section 13 then 
under their bonds appellees will be forced to refund to 
shippers the difference between the intrastate rates 
which were collected and the reduced intrastate rates 
ordered by the Montana Commission, and such re¬ 
funds ivill have to be wade back to April 17, 1020, the 
effective date of the Montana Commission's order. 

It is apparent from this situation that if the tem¬ 
porary restraining order is dissolved, or if the inter¬ 
locutory injunction is granted and appellant finally 
finds that the reduced intrastate rates ordered by the 
Montana Commission do not unjustly discriminate 
against interstate commerce, that the reduced rates 
will become effective retroactively as of the date on 
which'the Montana Commission ordered them estab- 
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i 

i 

i 

i 

i 
! 

i 

I 
I 

lished, viz., April 17, 1929. In that case the reduced 
intrastate rates will he in effect from April 17,j 1929, 
on, just as effectually as though the appellees had put 
them into effect on that date. If, for example, appel¬ 
lees must eventually refund to a shipper the difference 
between a 48^ per cwt. intrastate rate actually col¬ 
lected and a 34< 4 per cwt. rate ordered by the Montana 
Commission, the shipper obtains the benefit of the 14<* 
reduction and the railroad loses the 14^ just as feffect- 
uallv as though the reduced rates had been collected 
when the shipment was made. 

Appellant \s Argument that Section 13 Gives it no 
Jurisdiction Over Appellees’ Petition Until t%e Re¬ 
duced Intrastate Rates Are Actually Being Collected 
is Unsound. j 

j 

At pages 11 to 15 of its brief appellant argues that 
Section 13 gives it no jurisdiction of appellees!’ peti¬ 
tion until the reduced intrastate rates are actually be¬ 
ing collected from shippers because until that time 
there can be no unjust discrimination against j inter- 

i 

state commerce. This argument is unsound because 
appellant ignores the fact that the reduced intrastate 
rates made and imposed bv the Montana Commission 
will be made effective through refunds by appellees to 
shippers back to April 17, 1929, in the event tlije tem¬ 
porary restraining order is dissolved. Compliance 
with the Montana Commission’s order by making re¬ 
funds “causes” unjust discrimination against| inter¬ 
state commerce as that word is used in Section 13, just 
as effectually as would the collection of the reduced 


i 

i 

i 
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intrastate rates at the time the shipments are made, 
'fhe temporary restraining order does not annul the 
reduced intrastate rates or affect their validity in any 
way. It does not establish the lawfulness or the un¬ 
lawfulness of the present intrastate rates which are 
being collected, even for the period covered by the tem¬ 
porary injunction. All the Federal Court can do is 
to preserve the status quo until the body created by 
Congress which has jurisdiction to determine the ques¬ 
tion can act. The temporary restraining order is 
purely ancillary to the contemplated action by the In¬ 
terstate Commerce Commission. 

Appellant also contends at pages 11 to 15 of its brief 
that Section 13 gives it no jurisdiction to determine 
whether intrastate rates which may or may not eventu¬ 
ally be charged will or might cause unjust discrimina¬ 
tion against interstate commerce because such a find¬ 
ing would be speculative. It is not a matter of specu¬ 
lation because the question of whether the reduced in¬ 
trastate rates eventually become effective or not is en¬ 
tirely in appellant's hands because its decision alone 
determines that very fact. When appellant exercises 
its power under Section 15 (7) to suspend an interstate 
rate filed with it by ai carrier until it determines 
whether such rate is reasonable and nondiscriminatorv 
it judges the proposed rate before it is actually in 
effect and before it knows whether it will ever become 


effective, and there is no reason why appellant cannot 
do the same thing in connection with an intrastate rate 
not vet being collected. 

If, as appellant claims, section 13 gives it no juris¬ 
diction to proceed icitk the investigation because the 
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temporary restraining order now prevents the actual 
colled ion of the reduced intrastate rates then fhIp re¬ 
duced intrastate rates ivill with absolute certainty be 
made effect ice through refunds to shippers badk to 
April 17, 1929, the effective date of the Montana Com¬ 
mission’s order, because the Federal Court has no 
jurisdiction to determine the question of discrimina¬ 
tion and the injunction is predicated upon contemplated 
action by appellant under section 13. This puts appel¬ 
lant in the paradoxical position of refusing to take 
jurisdiction of the section 13 case because the reduced 
intrastate rates are not being collected when it knows 
with absolute certainty at this time that as a result of 
its action the reduced intrastate rates must and will 
be given effect, through refunds to shippers from the 
time they were ordered by the Montana Commission, 
viz., April 17, 1929. Appellant is insisting* that irrep¬ 
arable injury to interstate commerce must occur be¬ 
fore it can take jurisdiction. 


Appellant’s Construction of Section 13 Would ! Not 
(i iv e E If eel to All Part s of the Section, i 

i 

i 

I 

It is a serious matter to have unjustly discriminatory 
rates on petroleum for Montana intrastate application. 
Consumers in Montana will purchase their gasoline 
from refineries in Montana on the lower intrastate 
rates and refineries in Wyoming, for example, which 
must ship to Montana on the higher interstate j rates 
for the same length of haul, will lose their markets in 
Montana. Refineries and localities in Wyoming will 
be prejudiced and refineries and localities in Montana 



l 

i 


will be unduly preferred. Intrastate commerce will be 

built up at the expense of interstate commerce. If the 

railroads lose a half million dollars in a year as a re- 

* 

suit of the undidv low intrastate rates tliev will have 
to make it up largely on other interstate commerce be¬ 
cause appellant is required by the Interstate Commerce 
Act to fix rates for railroads which will give them as 
a whole for certain groups a return of 5%% on the 
value of their property devoted to their common ear¬ 
lier service. Thus all interstate shippers will suffer, 
and if Montana can do this other states can do like¬ 
wise. In the Shreveport ease cited by appellant the 
Supreme Court said that the constitution did not leave 
interstate commerce “to be destroyed or impeded by 
the rivalries of local governments.” 

Appellant's construction of Section 13 would require 
appellees to actually be collecting the reduced intra¬ 
state rates ordered by the Montana Commission and 
to suffer a loss of from $400,000 to $500,000 per annum 
before appellant would proceed with an investigation, 
and if appellant a year later decides that the reduced 
intrastate rates are violative of Section 13, interstate 
commerce will have been unjustly discriminated 
against from April 17, 1929, to the date of appellant’s 
decision, and that unjust discrimination against inter¬ 
state commerce can never be remedied because ap¬ 
pellees cannot go back to April 17, 1929, and collect 
additional amounts from shippers. The result is that 
the provision of Section 13 which provides that unjust 
discrimination against interstate commerce bv intra- 
state rates is “hereby forbidden and declared to be 
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unlawful” will be defeated for a considerable period of 
time. The quoted language prohibits unjust discrimi¬ 
nation against interstate commerce bv intrastate rites 
not only after the Interstate Commerce Commission 
finds such unjust discrimination to exist but at all 
times. Section 13 should not be construed as giving 
appellant no jurisdiction to prohibit unjust discrimina¬ 
tion against interstate commerce which Section 13l ex- 

0 i 

pressly forbids and makes unlawful. 

On the other hand, if appellant takes jurisdiction of 
appellees’ petition and eventually finds that the! re¬ 
duced intrastate rates do unjustly discriminate agajinst 
interstate commerce the unjustly discriminatory fate 
will not have been given to any shipper at any time. 
As a result the provision of Section 13 that suchjdis- 
crimination is “forbidden and declared to be unlaw¬ 
ful” will be given force. If appellant eventually de¬ 
cides that the reduced intrastate rates are not unjijstly 
discriminatory of interstate commerce, shippers, 
through refunds, will have the benefit of the reduced 
intrastate rates from the time they were ordered bv 

j 

the Montana Commission. 


Appellees’ Construction of Section 13 is Supported by 

Decisions of Appellant. 


Appellant heretofore has construed Section lf3 as 
giving it jurisdiction to proceed with a Section 13|case 
while the collection of the intrastate rates complained 
of was enjoined by the Federal Court. In its Docket 
No. 16,295, Fertilizer and Fertilizer Materials between 
Southern Points, 113 I. C. C. 389, 430, 433, 43o[ ap- 
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pellant passed on the question of whether intrastate 
rates on fertilizer established by the South Carolina 
Kail road Commission unjustly discriminated against 
interstate commerce although the South Carolina Com¬ 
mission's order “was temporarily enjoined by the Fed¬ 
eral Court for the Eastern District of South Carolina, 
and the proceeding was still pending when argument 
was here had/’ At page 435 the Commission says: 

“Furthermore, the reduced intrastate rates 
prescribed by the South Carolina commission in 
its order of January 30,1925, if permitted to be¬ 
come. effective, would result in unjust discrimi¬ 
nation against interstate commerce and in un- 
il Ac prejudice to persons and localities in inter¬ 
state commerce, as compared with the inter¬ 
state rates herein prescribed.” (Italics ours.) 


Ou the same page the Commission makes a formal find¬ 
ing “that the maintenance of the intrastate rates in 
that State now temporarily enjoined would result in 
such undue prejudice and unjust discrimination.” 


Reply to Other Arguments of Appellant. 

(1) On page 16 of its brief appellant argues that 
“If Congress had intended to confer authority over 
prospective intrastate rates it would have done so in 
clear terms similar to those whereby it has conferred 
authority in respect of proposed interstate rates.” 

The reason Congress enacted paragraph (7) of Sec¬ 
tion 15 of the Interstate Commerce Act giving ap¬ 
pellant the power to suspend interstate tariffs filed 
with it was because the suspension power could only 
be given in this way. Section 6 of the Act as pre- 
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i 

viously enacted provided that rates become effective 
30 days after being filed with appellant. The situa¬ 
tion was entirely different from Section 13. 

* 

i 

(2) At page 17 of its brief appellant argues “Power 
in the Federal Commission of preliminary review| over 
proposed rates, wholly intrastate, prescribed by jstate 
authority, would trench markedly on the reserved 

rights of the states and should not be read intb the 

i 

statute/ ’ 

The construction of Section 13 contended for by ap¬ 
pellees in this case would not encroach on the States’ 
right to establish intrastate rates. On the contrary, 

i 

it would result in protecting interstate commerce^from 
unjust discrimination through unduly low intrastate 
rates from the time they are prescribed by the State 
instead of a year or more later when found discrimi¬ 
natory by appellant. Under appellees’ interpretation 
of Section 13 no State rate would ever be interfered 
with by appellant unless appellant found it unjustly 
discriminatory against interstate commerce. 

i 

(3) At page 19 of appellant’s brief it is argued 
“That the Commission’s authority is not one ot L pre¬ 
liminary review but solely to remove discrimination 
when established is borne out by explanatory state¬ 
ments made by Congressman Esch and Senator |Cum¬ 
mins during the passage of the Esch-Cummins Bill.” 

We fail to see how Senator Cummins’ statement 

i 

made in a speech that Section 13 simply gives hppel- 
lant “the authority to remove discrimination j tvhen 
established” supports appellant’s contention ojr dis¬ 
proves ours. If appellant proceeds with appellees’ 
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Section 13 case it will remove the unjust discriminaton 
“when established” by appellant and not before. 

In any event such speeches may not be resorted to 
by courts in construing- acts of Congress. In the case 
cited by appellant, Duplex v. Veering, ‘254 U. S. 443, 
it was said at page 474: 

“By repeated decisions of this court it has 
come to be well established that the debates in 
Congress expressive of the views and motives 
of individual members are not a safe guide, and 
hence may not be resorted to, in ascertaining 
the meaning and purpose of the law-making 
■body, Aldridge r. Williams, 3 How. 9, 24; 
United States v. Union Pacific R. R. Co., 91 
U. S. 72, 79; United States v. Trans-Missouri 
Freight Association, 1GG U. S. 290, 318. But 
reports of Committees of House or Senate 
stand upon a more solid footing, and may be 
regarded as an exposition of the legislative in¬ 
tent in a case where otherwise the meaning of 
a statute is obscured’ (Italics ours.) 

Authorities Cited by Appellant Regarding its Juris¬ 
diction as to Interstate Rates not Actually Being 
Charged . 

At pages 24 to 38 of its brief appellant discusses 
at length several decisions of Federal Courts which 
it claims support its view that it has no jurisdiction 
to proceed with appellees’ Section 13 case until the 
reduced intrastate rates are actually being charged. 
We desire to discuss these cases brieflv. 

In 190G the Interstate Commerce Act was amended 
to give appellant power to determine whether inter- 
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state rates filed with it by carriers were unreasjona- 
able or unjustly discriminatory and to prescribe |rea¬ 
sonable and nondiscriminatory rates. However, it 
was not until 1910 that Congress amended tliej Act 
so as to give appellant power to suspend interstate 
rates filed with it by carriers until appellant could 
determine whether or not the proposed rates were 
reasonable and nondiscriminatory. During the period 

i 

190G to 1910, when the Interstate Commerce Act did 
not give the Commission power to suspend proposed 
interstate rates, shippers brought numerous actions 
in Federal Courts for injunctions to prevent proposed 
interstate rates tiled by carriers with appellant from 
becoming effective until appellant could pass on Ship¬ 
pers’ complaints against the reasonableness of the 
proposed rates. In its brief appellant cites several 
of these cases in which it was held that the Federal 
Court could not grant such an injunction prior to the 
time that the proposed interstate rates became Effec¬ 
tive or that appellant had no power to hear a!com¬ 
plaint against interstate rates not being collected. 

Appellant’s jurisdiction to proceed with petitions as 
to intrastate rates made and imposed by the authority 
of a state under Section 13 is conferred by that section 
alone and is not related in fact or bv analogv to any 
other jurisdiction of appellant over rates, particularly 
over interstate rates initiated by the carriers them¬ 
selves involved in the cases discussed by appellant. 
Although the cases cited have no bearing on appel¬ 
lant’s right and duty under Section 13, we desire to 
call the Court’s attention to the fact that appellant’s 
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statement is incorrect that the cases it cites set forth 
the consistent holding* of the courts on the questions 
involved in them. In the following* cases the contrary 
was held and injunctions were granted to shippers 
upon application made prior to the time the proposed 
interstate rates became effective: 

N. P. By. Co. v. Pacific Coast Lumber Mfgrs. 

Assn., 1Gb Fed. 1 (C. C. A., 9th Circuit). 
luiou Pacific R. Co. v. 0. W. Lumber Mfgrs. 
Assn., 154 Fed. 13 (C. C. A. 9th Circuit). 

i 

(treat Northern By. Co. v. Kalispell Lumber 
Co., 1G5 Fed. 25 (C. C. A., 9th Circuit). 

Tift v. Southern By., 123 Fed. 7S9 (Circuit 
Court of Georgia). 

Kiser Co. v. Central of Georyia B<1., 158 Fed. 
193 (Circuit Court of Ga.). 

In the Northern Pacific Baihcay Company case, 
supra , the court said at page S: 

“Upon a careful consideration of the inter¬ 
state commerce act, we find no ground on which 
to say that it impliedly denies the equitable 
jurisdiction to enjoin a threatened injury such 
as is alleged in the bill in the present case. It 
is true that the courts have no jjower to pro¬ 
nounce an interstate rate unreasonable or to 
declare what is a reasonable rate, but this is not 
to say that a court of equity may not enjoin the 
enforcement of a threatened ruinous schedule 
of rates which is proposed to be adopted in the 
future. If such is the effect of the act, we have 
the anomalous situation of a threatened irrepa¬ 
rable injury for which there is no remedy, for 
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the Interstate Commerce Commission has no 
power to enjoin a proposed unreasonable jnew 
schedule of rates. Interstate Commerce Com¬ 
mission v. Railway Co., 167 U. S. 479, 17 Sup. 



refer if not to such a remedy as this? The case 
calls for the exercise of a power which isj in¬ 
herent in a court of chancery, the power tcf en¬ 
join a proposed unlawful act. The exercise of 
that power does not invade the province of the 
Interstate Commerce Commission. It prohibits 
the enforcement of an alleged unreasonable rate 

onlv until the commission shall have had time 
•/ 

and opportunity to adjudge the question of its 
unreasonableness. To afford such relief is! not 
to fix rates or to change existing rates, or t(j> de¬ 
cide on the reasonableness of established r^tes, 

or in any way to interfere with the functions of 
* *' - . . 1 
the Interstate Commerce Commission, nor does 

it result in the confusion or derangement of 

rates so forcibly pointed out as the ground of 

decision in the Abilene Cotton Oil case. Such 

has been the decision of the federal courtjs in 

every case in which the question has arisen.” 

In the Kiser case, supra, the court said at page |199: 

“In my judgment the restraining order should 

remain in force a reasonable length of time to 

allow the complainants to present this matter 

to the Interstate Commerce Commission, j and 

in the meantime the case here will be staved hntil 

%/ 

a determination by that body as to whethei the 
proposed increase in rate is reasonable and 
proper, and as to what is a reasonable rate.I’ 


i 
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In the cases we have cited above the courts granted 
injunctions to prevent the proposed interstate rates 
from becoming effective until the Interstate Commerce 
Commission could pass on the complaints of shippers 
as to tlie reasonableness of the proposed rates, and in 
granting the injunctions on this theory the courts 
necessarily held that appellant had the right to deter¬ 
mine the question of reasonableness of the proposed 
interstate rates although they had not vet gone into 
effect and were not actually being collected. 

In the case of the Great Northern Railway Company 
r. Roar*/ of Railroad Commissioners of North Dakota , 
33 Fed. (-lid) 934, decided July S’, 1929, by a court of 
three judges consisting of Circuit Court Judge Gardner 
and District Judges Sanborn and Miller, an injunction 
was granted on the application of carriers preventing 
reduced intrastate class rates prescribed by the North 
Dakota Kailroad Commission from becoming effective 
until the Interstate Commerce Commission completed 
a pending investigation on the question of class rates 
and discrimination against interstate rates from North 
Dakota intrastate rates. Under appellant’s construc¬ 
tion of Section 13 the court could not have granted 
this injunction until the reduced intrastate class rates 
prescribed by the North Dakota Commission had actu¬ 
ally gone into effect. The court did not take this view 
of Section 13. 

Conclusions. 


The question involved on this appeal depends upon 
the construction to be given Section 13 of the Inter¬ 
state Commerce Act. The reduced intrastate rates 
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were made and imposed by the authority of the Stjite 
of Montana and have been brought in issue by appel¬ 
lees through filing the petition with appellant. It! is 
the appellant's right and duty to proceed with appel¬ 
lees’ section 13 case and to determine whether or not 
the reduced intrastate rates unjustly discriminate 
against interstate commerce notwithstanding the fjact 
that the actual collection of the reduced intrastate 
rates is temporarily enjoined. If the temporary Ire- 

straining order is dissolved the intrastate rates ^ivill 
... i 

become effective back to the date tlicv were ordered; bv 

* j - 

the Montana Commission through refunds by appel¬ 
lees to shippers and in that way the intrastate raites 
can “cause” unjust discrimination against interstate 


commerce. 

rp 


To say that appellant has no right or duty to pro¬ 
ceed with the section 13 case until the reduced intra¬ 
state rates are aetuallv being collected is to deny j the 
right of a Federal Court to prevent the collectiorji of 
the intrastate rates until they have been passed ujoon 
by appellant, and Federal Courts have decided that 
they have that power. 

The absurdity of appellant's interpretation of Sec¬ 
tion 13 is apparent when it is considered that its effect 
is to require the dissolution of the injunction which is 

I 

predicated on contemplated action by appellant milder 

i 

Section 13, and the inevitable effect of the dissolution 
of the injunction is to require appellees to put in effect 

the reduced intrastate rates from the time thev ^cre 

j 

ordered by the Commission by making refunds to all 
shippers. Still appellant refuses to act. ; 


i 

I 

i 

i 

i 



28 


A consideration of the whole purpose of the Inter¬ 
state Commerce Act makes it clear that the construc¬ 
tion of Section 13 contended for by appellant is con¬ 
trary to the purpose Congress intended to serve by the 
creation of the Interstate Commerce Commission. 
Appellant's construction of Section 13 would permit 
unjust discriminations against interstate commerce by 
undulv low intrastate rates made by state authority 
for considerable periods before the determination by 
appellant because if appellant eventually found the 
intrastate rates unjustly discriminatory against inter¬ 
state commerce there would be no way to remedy that 
unjust discrimination, and Section 13 which expressly 
prohibits and forbids unjust discrimination against 
interstate commerce bv intrastate rates will have been 
set at naught. The whole purpose of Section 13 was 
to protect interstate commerce at all times against 
unjust discriminations resulting from state action and 
no construction of that section should be adopted which 
defeats that purpose. 

Appellant’s construction of Section 13 would deny 
to Federal Courts their inherent equity power of pre¬ 
venting irreparable injury and certainly Congress by 
Section 13 did not intend such a result. 

It is respectfully submitted that the order of the 
lower court should be affirmed. 

Respectfully submitted, 


T). F. LYONS, 

F. G. DORETY, 

Of Counsel. 


W. W. MILL AN, 
R. E. L. SMITH, 
R. J. HAGMAN. 
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APPENDIX. 


SUPREME COURT OF THE UNITED STATES. 

October Term, 1929. j 

No. 21, Original. j 

| 

Ex Parte: Northern Pacific Railway Company let aL 

(December 2,1929.) | 

j 

(Per Curiam:) 

I 

This is a petition for a writ of mandamus. A rule 
to show cause was issued and a return has now been 
made to the rule. From the petition and the rieturn 
the facts are shown to be as follows: The Norjthern 
Pacific Railway Company and three others brought a 
suit in the District Court for the District of Montana 


against the Board of Railroad Commissioners of that 
State and others to prevent the enforcement of a rate 
order made by the board, the objection urged against 
the order being that it was in conflict with the com¬ 
merce clause of the Constitution of the United States 
and with certain provisions of the commerce laws of 
Congress. The plaintiffs applied for a temporajry re¬ 
straining order and for an interlocutory injunction. 
District Judge Pray granted a temporary restraining 
order which was to continue in force “until the plain¬ 
tiffs’ application for an interlocutory injunction be 
heard and determined by three judges as provided by 
statute.” Afterwards, but before three judged were 
assembled to hear the application for an interlocutory 
injunction, District Judge Bourquin, sitting alone, en¬ 
tertained a motion by the defendants to dissolve the 
temporary restraining order, and also a motion to 


i 

| 
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dismiss the 1)111 on the merits. The plaintiffs objected 
that a single judge was without authority to entertain 
or act upon either motion, but Judge Bourquin over¬ 
ruled the objection, sustained the motion to dismiss 
and entered a final decree of dismissal. Of course, the 
decree, if valid, operated not only as a revocation of 
the temporary restraining order but also as a denial 
of the application for an interlocutory injunction. 

Manifestly the suit was within the terms and spirit 
of section 380, Title 28, of the United States Code. 
When Judge Pray granted a temporary restraining 
order to be effective until the application for an inter¬ 
locutory injunction, it became his duty under that sec¬ 
tion immediately to call two other judges, one of whom 
should 1 be either a circuit justice or a circuit judge, to 
assist him in hearing and determining the application 
for an interlocutory injunction. Xot only so, but the 
section as amended by the Act of February 13, 11)25, 
c. 21), 43 Stat. 938, extends the requirement respecting 
the presence of three judges to the final hearing in 
such a suit. Under our decisions construing and ap¬ 
plying the section, Judge Bourquin sitting alone was 
without jurisdiction to hear either the motion to dis¬ 
solve the temporary restraining order or the motion 
to dismiss the bill on the merits. In the presence of 
the application for an interlocutory injunction—which 
was at no time withdrawn but constantly pressed—a 
single judge, whether Judge Pray or Judge Bourquin, 
was as much without authoritv to dismiss the bill on 
the merits as he would be to grant either an interlocu¬ 
tory or a permanent injunction. Our decisions leave 
no doubt on these points. Ex parte Metropolitan 
Water Company of West Virginia, 220 IT. S. 539; Cum - 
berlaild Telephone & Telegraph Company r. Louisiana 
Public Service Commission, 260 U. S. 212, 216-217; 
Virginian Railivay Company v. United States, 272 
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IT. S. G5S, G71-G73; Ex parte Atlantic Coast Line R. R. 

Co., 279 U. S. 822. ! 

It follows that the rule against the respondents ljnust 

be made absolute with directions to them to vacated the 

decree of dismissal entered by Judge Bourquin and to 

take immediate steps for assembling; a court of tjhree 

judges to hear and determine the application foil* an 

interlocutory injunction conformably to section |380. 

We assume it will not be necessarv to issue a formal 

* 

writ. 

Rule made absolute. 

i 

i 

A true copy. Test: 

_ 
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